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CORPORATIONS LEGISLATION AMENDMENT BILL 1990

OUTLINE

The Corporations Legislation Amendment Bill 1990 ('the Bill'")
has been prepared to meet the Commonwealth's agreement with
the States and the Northern Territory set out in the Heads of
Agreement for the future regulation of companies and
securities in Australia that it would introduce legislation
which could form the basis of a revised approach for corporate
regulation. The Bill contains provisions to enable the
commencement of the new national scheme for corporate
regulation.

2. Following the High Court's decision in New and others v The
Commonwealth (the Corporations case), the Commonwealth and the
States and the Northern Territory agreed that the Corporations
Act 1989 and the Australian Securities Commission Act 1989
should form the basis for future corporate regulation and that
an applied law regime should be adopted by the States and the
Northern Territory to enable those Acts to apply Australia
wide. This approach is designed to overcome the constitutional
uncertainty which would persist if the Commonwealth proclaimed
those parts of the Corporations Act which were not affected by
the decision in the Corporations case.

3. In giving effect to the agreement, the Bill provides for
the Corporations Act 1989 and the Australian Securities
Commission Act 1989 to be amended to remove current
constitutional underpinning and to be recast as laws for the
Australian Capital Territory. The aim of these amendments is
to produce Acts which are in a form which can be applied by
each State and the Northern Territory as the law of those
jurisdictions.

4. The revised Corporations Act will substantially preserve
the policy of the Corporations Act and to the fullest extent
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possible the language of that Act. As a result of the
agreement of State and Northern Territory Ministers the
applied laws will have the characteristics of, and will be
treated for all practical purposes within each jurisdiction as
if they were, Commonwealth rather than State laws. The Bill
amends the Corporations Act and the ASC Act to confer these
characteristics on the applied laws regime. The Bill will also
facilitate the conferral of full administrative authority by
State Acts on the ASC.

5. The legislative framework contained in the Bill will enable
Commonwealth and State laws regulating companies, securities
and futures industries to operate to the greatest extent
possible, as national laws. By use of citation provisions, the
law governing companies and securities in the States and
Territories will be able to be referred to as simply the
'Corporations Law'. There will be a uniform text of companies
and securities law applying throughout Australia and companies
and persons dealing with companies will be able to operate on
the basis that there is a single national law. Companies will
be able to lodge documents, including an application for
incorporation, with the ASC anywhere in Australia and, in
effect, operate as if they were incorporated Australia-wide.

6. The other features of the Bill are:

* the cross-vesting of civil jurisdiction on the Supreme
Courts of each State and Territory and the Federal Court with
respect to matters arising under the Commonwealth and State
and Territory laws. The purpose of these provisions is to
permit relatively simple administration and enforcement of the
Corporation Laws.

* cross-vesting of the relevant State and Territory courts
with jurisdiction to deal with offences under the Corporations
law of each other jurisdiction.



* national administration and enforcement of the Corporations
Laws through the 'federalising' of offences under the
Corporations law of each jurisdiction so that they are treated
as if they were offences under Commonwealth law.

* the language of the Corporations Act and the ASC Acts is to
be made as 'neutral' as possible. The purpose of these
amendments is to reduce the need for State translator
provisions. Application orders will provide for the local
variations for the Corporations law in each jurisdiction.

* an interpretation Part is to be included in the
Corporations Act so that once that part is applied by the
States there will be a uniform regime for interpretation of
the Commonwealth and State Laws.

* to enhance the national character of the Corporations Law a
State law will only be able to override the Corporations Law
where it expressly purports to do so.

* provisions relating to the buy-back of shares have been
included. This will update the Corporations Act to bring it
into line with the current co-operative scheme law.

* a small number of provisions have also been included to
clarify the operation of, and correct anomalies in, the
fundraising provisions and to facilitate the operation of the
ASC's national information system for computerisation of
corporate affairs records.

* some technical amendments to provisions of the Corporations
Act that are in need of correction or clarification.



Financial Impact Statement

7. The Bill is expected to result in a significant reduction
of business costs in the light of the reforms to the law and
administration which it will make through the commencement of
the national regulatory scheme. The Corporations Act and the
ASC Act also contain significant improvements to the existing
co-operative scheme law and, in addition, the national
operation will remove inefficiencies arising from
jurisdictional barriers.

8. The costs of establishing and maintaining the ASC will be
primarily covered by revenues from the registration of
companies, and the securities and futures industries. As part
of the agreement reached on future regulation the Commonwealth
has agreed to reimburse the States for revenue forgone through
the change in regulatory arrangements. This will amount to
$102 million indexed in line with the Consumer Price Index
from 1989/1990 base. This amount will be distributed annually
amongst the States on an agreed distribution formula. Interim
funding arrangements will apply in respect of reimbursement of
foregone revenue for the financial year 1990-91.



Explanatory Memorandum

9. This explanatory memorandum:

(a) contains an overview of the legislative framework of the
new scheme (paras. 10-19);

(b) contains a brief introduction to the new national
companies and securities scheme (paras. 20-34);

(c) contains an outline of the principal features of the Bill
(paras. 35-69); and

(d) deals sequentially with each clause of the Bill (paras.
70- 1351) as follows:

Covering clauses paras. 72 - 270 Schedule 1

Amendments of Chapter 1 (para 271 - 503)

Amendments of Chapter 2 (para 504 - 575)

Amendments of Chapter 3 (para 576 - 629)

Amendments of Chapter 4 (para 630 - 686)

Amendments of Chapter 5 (para 687 - 745)

Amendments of Chapter 6 (para 746 - 780)

Amendments of Chapter 7 (para 781 - 892)

Amendments of Chapter 8 (para 893 - 993)

Amendments of Chapter 9 (para 994 - 1048)

Schedule 2 (para 1049)
Schedule 3 (para 1050 - 1121)
Schedule 4 (para 1122)
Schedule 5 (para 1123 - 1261)
Schedule © (para 1262 - 1266)
Schedule 7 (para 1267 - 1351)

(e) Appendix: Locating changes to Corporations Law and ASC Law
(para 1352)



OVERVIEW OF THE LEGISLATIVE FRAMEWORK OF THE NEW SCHEME

10. The new national scheme will involve the establishment of
a new law, the Corporations Law to be applied as the
substantive law of the States and the Australian Capital
Territory and the Northern Territory providing for the
regulation of companies, and the securities and futures
industry. The Corporations Law will be created from the
existing Corporations Act 1989 (as modified by this Bill) by a
legislative mechanism described below.

11. The national operation of the new scheme will come about
by the passage of the Commonwealth Bill and by each State and
the Northern Territory Parliament passing complementary
Application Legislation. That legislation will apply the
Corporations Law created by the Corporations Act (as modified)
as the law of each of those jurisdictions. The Corporations
Law will be applied in a way that ensures that any further
amendments to the Corporations Law by the Commonwealth
Parliament will automatically apply in the States and the
Northern Territory. In this way the Corporations Law will
state the uniform text of the new national law applying in all
jurisdictions.

Summary of the Structure of the Corporations Legislation
Amendment Bill ('the Bill')

12. Part 2 of the Bill (which contains the 'covering'
provisions) changes the character of the Corporations Act 1989
from a law relying for its national operation solely on
Commonwealth constitutional power, to a law which has direct
operation only in the Capital Territory, and is also capable
of application by the States and Northern Territory.

13. To achieve this result the Bill inserts new Parts into the
Corporations Act to establish the legal framework in which the
Corporations Law will operate as part of a new national
scheme. These Parts provide for the way in which the
Corporations Law is to apply and be cited; the judicial,



administrative and enforcement arrangements; the mechanisms
for the making of subordinate instruments (such as
regulations, rules of court etc); and other machinery matters
for the new national scheme. These elements are described in
more detail in paragraph 35 to 61 below.

14. To establish the Corporations Law the Bill inserts into
the Corporations Act a new s.82 which sets up the opening
provisions of the Law. Section 7 of the Bill then creates the
text of the Corporations Law out of the existing Corporations
Act (as modified). Section 5 of the amended Act applies the
Law in the Australian Capital Territory as the substantive
companies, securities and futures legislation of the Capital
Territory.

15. In Part 4 of the Bill a similar approach is adopted to
convert the ASC Act into a law for the Capital Territory, some
provisions of which will be applied by complementary
Application Legislation in each State and the Northern
Territory as the ASC Law of the State or Territory.

16. As mentioned above, Application Legislation in each State
and the Northern Territory will apply the Corporations Law and
relevant provisions of the ASC Act as the law of each of those
jurisdictions. One of the main features of the complementary
Commonwealth and State Laws is the creation of a uniform text
of the substantive law which will apply in each State and the
Capital Territory and Northern Territory.

The Schedules of the Bill

17. Schedules 1 and 2 of the Bill carry out the necessary
modifications of the text of the Corporations Act so that it
can apply as the Corporations Law of the Australian Capital
Territory. Consistent with the purposes of establishing a
uniform text of the legislation for the new scheme, the
language of the Corporations Law has been expressed in such a
way as to enable the Law to be applied by the States and the
Northern Territory without the need for translation and
modification by each jurisdiction. The special 'citation'



provisions in the covering provisions enable the Corporations
Law of the various jurisdictions to be referred to and, in
certain ways, treated as a single national law. Any necessary
machinery modifications not in the covering provisions or the
Application Laws to take account of local differences relating
to the provisions of the Corporations Law of a particular
jurisdiction will be made by application orders. Those orders
are described in more detail in paragraphs 51 to 53 below.

18. Schedules 3 to 6 carry out various modifications to the
Corporations Law that are not related to the process of
converting it to a Capital Territory law.

* Schedules 3 and 4 will amend the Corporations Law to amend
technical deficiencies of the Corporations Act, clarify the
operation of and correct anomalies in the operation of the
fundraising provisions, and facilitate the operation of the
new national corporate computer data base and information
system being established by the ASC.

* Schedules 5 and 6 will bring the Corporations Law into line
with the amendments to the co-operative scheme legislation
relating to company share buy-backs which were passed after
the Corporations Act.

19. Schedule 7 of the Bill carries out modifications to the
ASC Act, in a broadly similar way to which Schedules 1 and 2
modify the Corporations Act, to convert the ASC Act into a law
of the Capital Territory, and to enable relevant parts of that
Act to be applied by the States and the Northern Territory as
the ASC Law of those jurisdictions.
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INTRODUCTION TO THE NEW NATIONAL COMPANIES AND SECURITIES
SCHEME

Need for replacement of co-operative scheme

20. The present co-operative scheme was an attempt to
reconcile the need for a national system of companies and
securities regulation with the desire by the States to retain
political and administrative control over these activities. As
a regulatory model the scheme has serious structural flaws.
Over time the inherent tensions with the scheme have proved
irreconcilable.

21. The Australian economy is national, and major companies
operate across the country and often in the international
sphere. To regulate such companies otherwise than on a
national basis has done a serious disservice to the interests
of Australian business and the broader community. The co-
operative scheme provided a fragmented regime in which no
Parliament, no Government and no Minister had responsibility
and accountability for the operation of the scheme. Thus, the
scheme fell short of the fundamental democratic principles
which should underpin Government activity in our society.

22. In its operation the scheme was also deficient. It has not
been able to meet the challenges of recent years when the
companies and securities market has undergone major change.
There has been community concern that markets have been
manipulated and that some companies have been misused
shareholders funds and have, in their operations, completely
ignored the interests of creditors and shareholders. Where
problems have occurred they have been difficult to identify
and to deal with satisfactorily because of the division of
responsibility between State and Federal regulators. The
failure of the co-operative scheme to provide adequate
enforcement of corporate law has led to the questioning by
local and foreign investors of the integrity of Australians
markets and a loss of confidence by creditors and
shareholders.
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23. The performance of the co-operative scheme was examined by
the Senate Standing Committee on Constitutional and Legal
Affairs. The Committee in its report 'The Role of Parliament
on the National Companies Scheme' (April 1987) concluded that
the co-operative scheme had outlived its usefulness. The
Standing Committee unanimously recommended that the
Commonwealth introduce comprehensive legislation to assume
responsibility for all areas covered by the existing scheme.
In short, the co-operative scheme failed to provide public
accountability, legislative responsibility or administrative
responsibility.

24. It was against this background that the Government set out
to reform the co-operative scheme and provide a regime that
will meet the needs of the Australian economy into the 1990's
and beyond. In doing so the Government has consistently sought
to meet the legitimate wishes of the business community, State
Governments and other interested groups within the community.

25. A basic regulatory framework for business enterprises is
required which promotes efficiency, which represents the
national and increasingly international outlook of much of our
industry and which is capable of quick reaction as
circumstances change. While ensuring that the interests of
shareholders and the broader community are protected, the
Government must also ensure that the regulatory framework is
consistent with the broader national interest.

26. The Commonwealth's key objectives in seeking to establish
new national arrangements for the regulation of companies,
securities and futures industries have been to:

* replace the existing co-operative companies and securities
scheme laws with one system of federal law

* establish a single national regulatory authority, the
Australian Securities Commission (ASC), with the capacity to
effectively administer the laws throughout Australia
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* provide mechanisms for the ASC to be accountable to the
community though the normal principles of responsible
Government

* introduce important reforms in key areas

* provide for the strategic involvement of the business and
professional community in law reform and in the regulatory
system.

27. These objectives have been substantially achieved in the
agreement reached between the Commonwealth and the States on
the future regulation of corporate law in Australia.

Heads of Agreement between Commonwealth and States and the
Northern Territory for future regulation from companies and
securities

28. At a meeting of Commonwealth, State and Northern Territory
Ministers at Alice Springs on 29 June 1990, Commonwealth and
State Ministers reached an agreement to establish a new scheme
for the regulation of companies, securities and futures
industries under which complementary legislation would be
enacted. The Ministers' agreement is to form the basis of a
new formal agreement between the Commonwealth and the States
and the Northern Territory. The principal features of the
agreement are as follows.

(1) Legislative scheme

29. The Corporations Act and the Australian Securities
Commission Act is to be amended to apply as law for the ACT
which should then be applied in each State as a law of that
State. Those Acts are to be amended to be in a form whereby
the applied State and Northern Territory laws can be
administered as if they were Commonwealth laws.

30. The applied law is to have the characteristics of, and is
to be treated, for all practical purposes within each
jurisdiction as if it were, a Commonwealth rather than a State



13.

law. As agreed by Ministers express provision is to be
included in each applied law with the object of ensuring that
the operation of the Corporations Law is not unintentionally
varied, repealed or overridden by any other law of that
jurisdiction.

(1i) Administration

31. The Australian Securities Commission is to be the sole
administering authority, and on the commencement of the ASC,
the States are to have no further responsibility for matters
transferred to the ASC's authority. The ASC is to be formally
accountable and responsible to the Commonwealth Attorney-
General and the Commonwealth Parliament and is not to have any
formal responsibility or accountability to State Ministers or
State Parliaments.

(iii) Investigations and Prosecutions

32. The ASC and the Commonwealth Director of Public
Prosecutions (DPP) are to have responsibility for the
prosecution of offences under the Corporations legislation and
the Australian Federal Police (AFP) is to primarily assist the
ASC as required in the performance of its investigative role
under the national legislation. The ASC is to assume
responsibility for the ongoing conduct of current prosecutions
and investigations and the institution of any new prosecution
and investigations relating to offences under the co-operative
scheme legislation.

(iv) Role of Ministerial Council for companies and securities

33. The Ministerial Council is to continue, although with a
revised role in the light of the new national arrangements.
The Commonwealth Attorney-General will become the permanent
chairman of the Council. The Council is to have no power of
direction or control over the ASC. The Ministerial Council is
to be consulted in relation to all legislative proposals
involving amendment of companies and securities laws. At the
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time of introducing legislative proposals into the
Commonwealth Parliament, the Commonwealth is to table in the
Parliament the advice of the Ministerial Council arising out
of its consideration of the proposal.

(v) Law reform

34. The Commonwealth is to have sole responsibility in
relation to legislative proposals for the national markets
(i.e. takeovers, securities, public fundraising and futures).
In relation to other legislative proposals, the Ministerial
Council is to approve the legislation before introduction into
the Commonwealth Parliament. However, the Commonwealth is not
to be obliged to introduce any such proposal with which it
does not concur. For the purposes of Ministerial Council
voting on those legislative proposals for which the
Commonwealth and States share responsibility, the Commonwealth
is to have 4 votes and each State and the Northern Territory
to have 1 vote. The Commonwealth is to have a casting vote.
Where amendments to legislative proposals for which the
Commonwealth and States share responsibility are moved in the
Commonwealth Parliament, the Commonwealth is to use its best
endeavours to consult with the Ministerial Council on those
amendments.

PRINCIPAL FEATURES OF THE BILL

35. The Bill will enable significant improvements to be made
to the operation, administration and enforcement of companies
and securities laws in Australia. As already mentioned, a
principal objective of the Bill is to implement the agreement
of Commonwealth and State Ministers that the new Corporations
Law when applied by the States should operate to the greatest
extent possible as a national law.

Corporations Law

36. Through modifications to the text of the Corporations Act
and the ASC Act and the use of legislative devices (such as
the citation provisions), the Commonwealth and the States and
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the Northern Territory will have a uniform body of companies
and securities laws which will be called the Corporations Law.

37. Although each jurisdiction will enact a law which picks up
that body of law known as the Corporations Law for its own
jurisdiction there will be, in effect, for all intents and
purposes, a single national Corporations Law applying
throughout Australia.

38. In most situations persons dealing with the legislation
will not have to concern themselves with which of the 8 Acts
they are operating under. The Corporations Act and the ASC Act
will be recast so that the language of those Acts is as much
as possible in a form that lends itself to uniform application
across all Jjurisdictions.

39. To give effect to the single law concept, an act such as
the lodgment of a prospectus will be recognised to have
occurred not just for the purposes of the law of the
jurisdiction where lodgement actually took place, but also for
all other jurisdictions. Documents required by the ASC
pursuant to the Corporations Law of one jurisdiction will be
able to be filed with an office of the ASC in any
Jjurisdiction.

'Federalising of State Law'

40. To implement the Alice Springs agreement that the State
applied laws could be treated as though they were Commonwealth
law, each jurisdiction will, in effect, 'federalise' matters
arising under the Corporations law of the jurisdiction. The
effect of this will be that Commonwealth criminal and
administrative law will apply exclusively in relation to the
Corporations Law.

(1) Administrative law
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41. The Commonwealth administrative law package - the
Administrative Decisions (Judicial Review) Act 1977, the
Administrative Appeals Tribunal Act 1975, the Freedom of
Information Act 1982, the Ombudsman Act 1976 and the Privacy
Act 1988 will, to the relevant extent, provide exclusive
rights of review of decisions of the Attorney-General, the
Australian Securities Commission, the Companies and Securities
Advisory Committee, and, except in the case of the AAT Act,
the Corporations and Securities Panel, the Companies Auditors
and Ligquidators Disciplinary Board in relation to their
functions under the Corporations Law as if they were solely
exercising functions and powers under Commonwealth laws. This
will apply to the exclusion of relevant State laws. This is a
significant advancement on the co-operative scheme legislation
which excluded the remedies provided by Commonwealth
administrative law legislation.

(11) Criminal law

(a) Investigation and Prosecution of Corporations law Offences

42 . State laws will require offences against the applied
provisions to be treated by everyone (in particular the
Commonwealth officers and authorities performing
investigation, prosecution and related functions) in the same
way as those offences would be treated if they were in fact
offences against the Corporations Act or the ASC Act, i.e. the
offences will be 'federalised. In accordance with the
agreement reached by Ministers, the primary responsibility for
the investigation and prosecution of offences under the
Corporations Law will rest with the Commonwealth and through
it, the ASC, AFP and the DPP.

43. The 'federalising' of Corporations Law offences will
achieve the result that, for all intents and purposes, an
offence against the Corporations Law of any Jjurisdiction will
be treated as if it were an offence against a nationally-
operating Commonwealth law. Thus, each State will
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apply the relevant provisions of Commonwealth law (i.e. the
Crimes Act 1914, Australian Federal Police Act 1979 and so on)
covering the investigation and prosecution of offences,
arrest, bail, trial, conviction, sentencing, proceeds of crime
etc, as State law in respect of offences against the
Corporations Laws. The federalising mechanism will also
provide that those laws insofar as they confer authority and
power on Commonwealth officers or bodies apply according to
their tenor, and that they apply to the exclusion of any
relevant State law in that respect. Generally speaking, State
investigating and prosecuting authorities will have no
involvement in the enforcement of the Corporations Law,
subject to the following qualification.

44. In relation to investigations which raise matters having a
mixture of offences against State Crimes Acts and the
Corporations Law, administrative arrangements will be made
which recognise the respective responsibilities of
Commonwealth and State officers. Where offences against the
Corporations Laws overlap with offences against general State
criminal law (for the enforcement of which the States retain
responsibility), State police and prosecuting authorities will
be empowered by State and Northern Territory Law subject to
the existence of those administrative arrangements, to pursue
these offences where they form one part of a much larger State
criminal law investigation or prosecution. Similarly, the ASC
and the AFP and DPP will be empowered by State and Northern
Territory Law to pursue State criminal law offences which
arise in the course of a major Corporations Law investigation.

(b) Investigation and Prosecution of co-operative scheme
offences - Transitional Arrangements

45. It is to be expected that a considerable part of the ASC's
immediate law enforcement strategy will be focussed on
activity which occurred prior to the commencement of the
national scheme. In light of this, Commonwealth and State
Ministers agreed that the ASC will assume responsibility from
the commencement of the national scheme for the investigation
and prosecution of co-operative scheme offences, including
ongoing investigations and prosecutions. Thus, all
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investigations currently being conducted as at the
commencement of the Corporations Law will be deemed to be
investigations to which Part 3 of the ASC Act applies after
commencement of the new law. Offences against co-operative
scheme law will be treated for the purposes of investigation
and prosecution as if they are offences against Commonwealth
law and consequently Commonwealth investigations and
prosecutorial powers or authorities will be exercisable
according to their tenor. However, recognising that these
matters are and remain matters of State law, the corresponding
powers exercisable by State bodies or persons will remain. The
exercise of those State powers will be in accordance with
arrangements between the Commonwealth and the States, which
will be designed to ensure an orderly transition to the new
administrative scheme by providing for the continued
involvement of State officers in investigations and
prosecutions which are under way.

46. Further, the operation of co-operative scheme law on
evidence obtained and statements recorded while that law was
in effect will be preserved. Examinations, depositions,
records, notes and reports made before the commencement of the
Corporations Law and ASC Law will continue after commencement
to have the same status, effect and operation as they had
before commencement.

47. Special investigations which continue after the changeover
date will be treated in the same way as investigations under
the new national scheme. An inspector appointed by the
Ministerial Council will, in practical terms, operate as a
'staff member' of the ASC, and the ASC will assume primary
responsibility for the ongoing conduct of the special
investigation.

48. The ASC will be empowered to continue and to commence
proceedings after the changeover date arising out of an
investigation into an alleged contravention of a co-operative
scheme law.
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49. In the interests of more effective enforcement and
administration, the ASC, AFP and the DPP will be given
statutory authority to use the powers conferred upon them by
Commonwealth law to investigate (and arrest offenders), and to
prosecute co-operative scheme law offences. However, as noted
above, fundamentally these offences remain matters of State
law (albeit administered by the Commonwealth), and therefore
custody, bail, the procedure for bringing offenders to trial,
conviction, sentencing, proceeds of crime and spent
convictions will remain a matter of State law. Consistently
with that approach, the substantive law applicable to such
matters as procedure for bringing matters to trial, sentencing
and so on will remain matters of State law.

National Licensing

50. A licence granted to a person under the Corporations Law
of a State or Territory for a securities or investment
advisory business or for a futures broking or advising
business will enable a person to carry out Australia wide the
activity that is otherwise prohibited. A single licence will
be taken to have been granted under the law of each
jurisdiction. Existing licences will be deemed to continue.
Such a licence will be deemed, for all purposes, to be a
licence under the Corporations Law of the jurisdiction where
the licence was originally granted.

Application Orders

51. To enable the Corporations Law of the Capital Territory to
have a uniform text so that it can be readily adopted by other
jurisdictions, statutory instruments called application orders
will be used to take account of other laws which need to be
referred to in the Corporations Law of a State or Territory.



20.

52. The Commonwealth Minister will provide for these various
State and ACT modifications through the making of application
orders. The application orders will primarily be used as a
device to enable the Corporations Act to be drafted in neutral
language so that the body of law contained in the Act can be
applied by the States without the need for major textual
amendments. The application orders will be a 'specified law'
or 'a prescribed law' which will appear in the Corporations
Law. They will basically provide clarification to the law and
not impose any new duties or obligations.

53. The application orders for the States will deal with
matters which are peculiar to each individual State
jurisdiction. The application orders will be required to be
gazetted.

Cross-vesting of courts jurisdiction

54. To enhance the national nature of the new scheme, the Bill
contains provisions to establish a system of cross-vesting of
jurisdiction between Federal, State and Territory courts for
Corporations Law matters.

(1) Civil Jjurisdiction

55. A special regime has been adopted rather than relying on
the Jurisdiction of Courts (Cross-vesting) Act 1987 to take
account of the unique character of the jurisdictional
apparatus under the applied law regime.

56. The essence of the cross-vesting scheme, as provided for
in Part i0 of the Bill and proposed complementary State and
Northern Territory legislation, is that the Federal Court and
the State, Northern Territory and ACT Supreme Courts will be
vested with civil jurisdiction under the Corporations Laws of
all jurisdictions.
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57. The cross-vesting of jurisdiction in this way is central
to the conferment of a national character on the Bill. This is
further achieved by the conferment on each court of a power to
transfer proceedings to another court having jurisdiction
where it is in the interests of Jjustice to do so.

58. The Bill confers the necessary jurisdiction on the Federal
Court and the State, ACT and Northern Territory Supreme Courts
in respect of civil matters arising under the Corporations Law
of the Capital Territory. The State and Northern Territory
Application of Law Acts will confer corresponding jurisdiction
on those courts in respect of matters arising under the State
and Northern Territory Corporations Laws.

(ii) Criminal jurisdiction

59. A cross vesting regime is provided for offences arising
under the Corporations Laws of the various jurisdictions. This
regime is based broadly on Part X of the Judiciary Act 1903.
Jurisdiction in respect of offences against Corporations Laws
that proceed by way of summary proceedings or an indictment
will be conferred on the several courts of the States,
Northern Territory and ACT.

60. In relation to summary offences, the courts of each State
and Territory will be able to exercise jurisdiction without
limitation as to locality in respect of offences under all
Corporations Laws.

61. Except in relation to indictable offences committed under
the Corporations Law of its own jurisdiction, or outside
Australia, the courts of each State or Territory will be able
to exercise jurisdiction in respect of indictable offences
only where those offences were committed, begun or ended
within that State or Territory.
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Registration of Companies

(1) Jurisdiction Basis

62. Registration of companies under the Corporations Law will
in practical effect remain, to the fullest extent possible, a
'national' registration.

63. While the legislative basis of the Corporations Law
requires that a company be registered under the Corporations
Law of one or other State or Territory jurisdiction, the fact
of being so registered will generally allow a company to
operate nationally without the need to concern itself with
State boundaries. It will no longer be necessary, for example,
for companies wishing to carry on business in another State to
reserve and register a name, or to establish a principal
office, in that other State.

64. Because the registration of companies will in effect be
national, it has not generally been necessary to revive the
notion of the 'recognised company' which was prominent in the
Companies Act and Codes. The exception to this is in the
provision which has been made for companies to transfer their
jurisdiction of registration. As was the case under the
Companies Act and Codes, a procedure is available whereby a
company may transfer its registration to another jurisdiction.
The procedure which is provided for under the Corporations Law
is simpler than the co-operative scheme procedure. In
addition, the need for such a procedure in the Corporations
Law will be more theoretical than practical, since the
Corporations Law effectively will be a single national law, so
that a transfer of registration will have limited advantages.

(ii) Existing Companies

65. The Act is to be amended so that companies which have
already previously been registered under the co-operative
scheme will not be required to apply for registration under
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the Corporations Law. Instead, existing companies will be
deemed to be registered under the Corporations Law as from the
date of commencement of the Act. This will result in
considerable savings in terms of cost and administrative
convenience both to the ASC and the companies themselves.

66. Consistent with this automatic deemed registration of
existing companies, registrable Australian bodies and foreign
companies which were previously registered as 'foreign
companies' under CO-operative scheme legislation will also be
deemed to be registered under the Corporations Law.

67. Thus, bodies which were previously registered under the
co-operative scheme will automatically enjoy the benefits of
registration under the new national scheme without the need to
apply to be registered. The ASC will assume control from the
CACs of the documents and registers pertaining to these
bodies, as it takes over responsibility for their regulation.

Complementary State and Northern territory Legislation

68. The legislation which is required to be enacted by each
State and the Northern Territory for the national scheme to
commence will generally mirror those parts of the Corporations
Legislation Amendment Bill which provide for the national
administration of companies and securities laws. Each State's
Bill will apply the Corporations Law, certain provisions of
the ASC Act and the Corporations Regulations to the State.

69. The State legislation will also provide for the
'federalising' of matters arising under State and Northern
Territory laws and the conferral of powers on the ASC and
Commonwealth law enforcement and administrative law bodies.
The State legislation will also provide complementary
legislation for the cross-vesting of civil and criminal
jurisdiction for matters arising under the Corporations Law.
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ABBREVIATIONS

70. The following abbreviations are used in this explanatory
memorandum:

ASC - Australian Securities Commission

ASC Act - Australian Securities Commission Act
1989

C&S Interpretation Act - Companies and Securities

(Interpretation and Miscellaneous
Provisions) Act 1980

CA - Companies Act 1981

CASA - Companies (Acquisition of Shares)
Act 1980

the Act - Corporations Act 1989

FIA - Futures Industry Act 1986

NCSC - National Companies and Securities
Commission

NCSC Act - National Companies and Securities

Commission Act 1979

SIA - Securities Industry Act 1980

TPA - Trade Practices Act 1974

CACS - State Corporate Affairs Commissions



25.

INDEX OF CLAUSES

CORPORATIONS LEGISLATION AMENDMENT BILL 1990

PART 1 - PRELIMINARY
Cl.1l: Short title
Cl.2: Commencement

PART 2 - CONVERTING THE CORPORATIONS ACT 1989 INTO A LAW FOR
THE GOVERNMENT OF THE AUSTRALIAN CAPITAL TERRITORY

Cl.3: Principal Act
Cl.4: What this Part does
Cl.5: Title

Cl.6: New Parts providing for the Corporations Law to apply in
the Australian Capital Territory

71. Repeal of Part 1.1 and Insertion of new Part
PART 1 - PRELIMINARY

1: Short title

2: Commencement

3: Object

4: Interpretation
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PART 2 - THE CORPORATIONS LAW, AND THE CORPORATIONS
REGULATIONS, OF THE CAPITAL TERRITORY

5: Application in the Capital Territory of the Corporations
Law set out in section 82

6: Application of regulations in force under section 22

7: Interpretation of some expressions in the Corporations Law,
and the Corporations Regulations, of the Capital Territory

8: Corporations Law of the Capital Territory taken to be an
Act

9: Corporations Law, and Corporations Regulations, of the
Capital Territory not to be affected by later Commonwealth
laws

10: Relationship between the Corporations Law and the
Corporations Regulations, of the Capital Territory and the
laws of the Capital Territory.

11: Operation of particular Acts of the Capital Territory

PART 3 - CITING THE CORPORATIONS LAW AND THE CORPORATIONS
REGULATIONS.

12: Simpler citation of Corporations Law, and Corporations
Regulations, of the Capital Territory

13: References to Corporations Law, and Corporations
Regulations, of other jurisdictions
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14: References to Corporations Law and Corporations
Regulations

15: Saving of citation provisions of other jurisdictions
PART 4 - APPLICATION OF THE CORPORATION LAW TO THE CROWN
16: Interpretation

17: Corporations Law of the Capital Territory

18: Corporations Law of other jurisdictions

19: Crown not liable to prosecution

20: This Part overrides the prerogative

PART 5 - POWER TO MAKE REGULATIONS FOR THE PURPOSES OF THE
CORPORATIONS LAW

21: Interpretation
22: The Corporations Regulations

23: Regulations may provide for application orders to specify
matters

24: Scope of particular regulations

25: Power to prescribe fees

26: Aspects of the power to prescribe fees
27: Effect of certain provisions

28: Verifying or certifying documents

29: Documents lodged by an agent
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30: Exemptions from Chapter 7 or 8
31: Penalty Notices
PART 6 - ACCOUNTING STANDARDS
32: Accounting standards
PART 7 - IMPOSITION OF FEES AND TAXES
33: Fees (including taxes) for chargeable matters

34: Contributions and levies for fidelity funds of securities
exchange

35: Levies for National Guarantee Fund

36: Contributions and levies for fidelity funds of futures
organisations

PART 8 - NATIONAL ADMINISTRATION AND ENFORCEMENT OF THE
CORPORATIONS LAW

Division 1 - Preliminary

37: Object

38: Interpretation

39: Effect of Part

Division 2 - Offences against applied provisions
40: Object

41: Effect of Division
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42: Application of Commonwealth laws in relation to offences
against applied provisions of other jurisdictions

43: Functions and powers under Commonwealth laws as applying
because of section 38C

44: References in a Commonwealth law to a provision of a
Commonwealth law

45: How offences against applied provisions of other
jurisdictions are to be treated

Division 3 - Performance of functions that corresponding laws
of States confer on Commonwealth authorities and officers

46: Ministers

47: Prescribed functions and powers

48: Gazette notices under corresponding laws

PART 9 - JURISDICTION AND PROCEDURE OF COURTS

DIVISION 1 - Vesting and cross-vesting of civil jurisdiction
49: Operation of Division

50: Interpretation

51: Jurisdiction of Federal Court and State and Territory
Supreme Courts

52: Appeals
53: Transfer of proceedings

54: Conduct of proceedings
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55: Courts to act in aid of each other

56: Exercise of jurisdiction pursuant to cross-vesting
provisions

57: Rights of appearance

58: Limitation on appeals

59: Enforcement of judgments etc.
60: Rules of the Federal Court
61: Rules of the Supreme Court

Division 2 - Vesting and cross-vesting of criminal
jurisdiction

62: Operation of Division

63: Interpretation

64: Jurisdiction of courts

55: Laws to be applied

PART 10 - THE NATIONAL GUARANTEE FUND
66: Interpretation

67: Minister to nominate SEGC

68: SEGC's functions and powers under Part 7.10 of the
Corporations Law

69: Establishment of National Guarantee Fund
PART 11 - MISCELLANEQUS

70: National business names register
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71: Companies Unclaimed Money Account
72: Companies Liquidation Account
73: Regulations for the purposes of this Act
PART 12 - TRANSITIONAL
74: Co-operative Scheme Acts
75: National scheme laws of the Capital Territory
76: National scheme laws prevail over Co-operative Scheme Acts

77: Regulation may exclude residual operation of Co-operative
Scheme Acts

78: Effect of sections 76 and 77
79: Regulations may notify Co-operative Scheme Acts

80: Updating references to Co-operative Scheme Acts and
regulations

81l: Saving of provisions about Australian Stock Exchange
Limited.

PART 13 - THE CORPORATIONS LAW
82: The Corporations Law

Cl.7: The Principal Act becomes part of the Corporations Law
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PART 3 - AMENDMENTS OF THE CORPORATIONS LAW
Cl.8: Principal Law
Cl.9: Amendments

PART 4 - AMENDMENTS OF THE AUSTRALIAN SECURITIES COMMISSION
ACT 1989

Cl.10: Principal Act
Cl.11: What this Part does

Cl.12: Repeal of section 1 and insertion of new Division and
heading

Division 1 - Objects
1: Objects
Division 2 - Citation

1A: Short title

1B: Alternative citations of this Act and regulations under
s.251

1C: Citation of provisions of this Act, and regulations under
section 251, applying as law of another jurisdiction

1D: References to ASC Law and ASC Regulations

1E: Saying of citations provisions of other jurisdictions
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Division 3 - Commencement and application

13: Repeal of section 3

14: Insertion of Division heading

Division 4 - Interpretation

Cl.15: Further amendments

PART 5 - AMENDMENTS OF OTHER ACTS

Cl.16: Amendments of the Acts Interpretation Act

Cl.17: Amendments of the Cash Transactions Report Act

Cl1.18: Amendments of the Crown Debts (Priority) Act

Cl1.19: Amendments of the Taxation Administration Act

PART 6 - REPEAL OF ACTS

Cl.20: Repeals

Schedule 1:

applied as

Schedule

Schedule

Schedule

Schedule

Schedule

2

Amendments to enable the Corporations Law to be
a law of each State and Territory

Amendments to change 'Act' to 'Law'
Substantive amendments of the Corporations Law
Technical amendments of the Corporations Law
Amendments relating to buy-backs

Amendments relating to on-market share buy-backs
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Schedule 7: Amendments of Australian Securities Commission Act
1989
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PART 1 - PRELIMINARY

Cl.1l: Short Title

72. When enacted, the Bill may be cited as the Corporations
Legislation Amendment Act 1990

1.2:  -Commencement

73. Parts 1 and 2 of the Bill will commence on the day on
which this Bill receives the Royal Assent. The remaining
provisions of the Bill will commence on a day or days to be
fixed by Proclamation.

PART 2 - CONVERTING THE CORPORATIONS ACT 1989 INTO A LAW FOR
THE GOVERNMENT OF THE AUSTRALIAN CAPITAL TERRITORY

Cl.3: Principal Act

74. The Corporations Act 1989 (the Act) is referred to in
Part 2 as the Principal Act.

Cl.4: What this Part does

75. This clause explains the purpose and effect of Part 2. The
purpose of this Part is to change the Corporations Act 1989
from an Act relying on various heads of constitutional power
of the Commonwealth and intended to be a national law applying
of its own force into a law for the government of the
Australian Capital Territory relying on the Territories power
(s.122 of the Constitution) in a form suitable for application
by the States.

76. Proposed section 6 provides for the insertion into the Act
of new Parts providing for the Corporations Law set out in
proposed s.71 to apply as a law for the government of the ACT,
(sub-cl.4(2)). Proposed section 7 then provides for the
creation of the Corporations Law out of the existing
provisions of the Act by converting the current text of the
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Corporations Act into a document called the 'Corporations
Law'. (sub-cl.4(3)). The amendments to the Act contained in
the Bill will enable the Corporations Law to be in a form that
can be applied by the States (sub-cl.4(4)).

Cl.5 : Title

77. This clause amends the long title of the Corporations Act
1989 to reflect the fact that it will now be a law for the
government of the ACT in relation to corporations, securities
and the futures industry.

1.6: New Parts providing for the Corporations Law apply in the
Australian Capital Territory

78. This clause provides for the insertion of new Parts 1-14
into the Corporations Act. The purpose of this provision is to
separate those provisions which establish the administrative
and procedural framework for the application of the
Corporations Act as a law for the Australian Capital Territory
from the core of substantive law relating to companies and
securities. That core of law is to be known as the
Corporations Law. It will be in a form whereby it can be
applied by the States.

Insertion of new Parts Into Corporations Act 1989

PART 1 - PRELIMINARY

Proposed s.1 - Short title

79. This new section makes provision for the amended Act to be
cited as the Corporations Act 1989.

Proposed s.2 - Commencement

80. This new section makes provision for the amended
Corporations Act to commence on a day or days to be fixed by
Proclamation (sub-s.2(11)). Proposed new Part 1 is to commence
on the day on which section 6 of the Corporations Legislation
Amendment Act 1990 commences.
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Proposed s.3: Object

81. The object of the amended Corporations Act (other than
Part 8) will be to make a law for the government of the ACT in
relation to corporations, securities, the futures industry and
some other matters. Part 8 is excluded as it essentially deals
with machinery matters rather than substantive law. It makes
provision for the performance of functions conferred by State
national scheme laws by Commonwealth officers and authorities,
(proposed sub-s.3(1)). Proposed sub-s.3(2) will provide that
the amended Act has effect and is to be interpreted
accordingly. Proposed sub-s.3(3) will provide that the amended
Corporations Act and the Corporations Law of the ACT are laws
for the administration or government of the ACT. This
provision overrides the general rule that a reference to the
law of the Commonwealth does not include a reference to a law
in force in a Territory, s.22(3) Acts Interpretation Act 1901.
The effect is that references in any Commonwealth Act to a law
of the Commonwealth can be taken to include a reference to the
Corporations Act 1989 and the Corporations Law.

Proposed s.4: Interpretation

82. This provision sets out key definitions for the
interpretation of the amended Corporations Act:

*  l'applicable provision' in relation to a jurisdiction, means
the Corporations Law, Corporations Regulations, ASC Law and
the ASC Regulations of that jurisdiction together with such
Commonwealth law applicable to matters arising under such Laws
and Regulations for example the Director of Public
Prosecutions Act 1983 and the Freedom of Information Act 1982

*  'Commonwealth law' means any Commonwealth Act and common
law other than the Corporations Law and the ASC Law of the
Capital Territory and any regulations made thereunder



38.

* 'Capital Territory' means the ACT and the Jervis Bay
Territory

* 'jurisdiction' means a State or an internal Territory

* '"modifications' includes additions, omissions and
substitutions

* 'State' includes the Northern Territory 'Territory' does

not include the Northern Territory.

PART 2 - THE CORPORATIONS LAW AND THE CORPORATIONS
REGULATIONS, OF THE CAPITAL TERRITORY

Proposed s.5: Application in the Capital Territory of the
Corporations Law set out in section 82

83. This new section makes provision for the Corporations Law
set out in proposed Part 6 as in force for the time being to
apply as a law for the government of the Capital Territory and
that law as so applied to be referred to as the Corporations
Law of the Capital Territory.

Proposed s.6: Application of regulations in force under
section 22

84. The new section makes provision for the regulations made
under section 22 to apply as regulations in force for the
purposes of the Corporations Law of the Capital Territory and
as so applied may be referred to as the Corporations
Regulations of the Capital Territory.

85. It also makes provision for regulations which are
expressed to take effect on a date prior to being notified in
the Gazette. Under proposed ss.6(2) to (5) such regulations
are to have effect from the specified date unless they would
either:

* prejudicially affect the rights of a person (other than a
government or an authority of a government); or
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* impose liability on a person (other than a government or an
authority of a government) in respect of anything done before
the notification date.

86. In such cases, the regulations are to take effect from the
date of notification. Section 48(2) of the Acts Interpretation
Act 1901 is not to apply to regulations made under s.22 as
ss.6(2) to (5) cover the same ground.

Proposed s.7: Interpretation of some expressions in the
Corporations Law, and the Corporations Regulations, of the
Capital Territory

87. The Corporations Law and the Corporations Regulations are
in a form which can be adopted by the States and the Northern
Territory without textual variations. This contrasts with the
existing co-operative scheme legislation where there are minor
textual variations from jurisdiction to Jjurisdiction. To
enable various contributions to statutory funds and levies to
be imposed by each jurisdiction's law and at the same time to
retain the textual uniformity it has been necessary for the
provision enabling the Commonwealth to impose these
contributions and levies for the Capital Territory to be
removed from the Corporations Law and placed in the covering
clauses.

88. Proposed s.7(a) makes provision to enable the reference to
an Act of this jurisdiction in provisions dealing with the
liability for payment of certain levies and contributions
imposed is to mean an Act of the Commonwealth Parliament. For
all relevant purposes for the time being, this will
effectively be a reference to the covering clauses of the
Corporations Act.

89. Proposed s.7(b) makes provision to enable the reference to
an 'Act of this jurisdiction' in s.111B of the Corporations
Law which provides for application orders to adopt the
provisions of other Acts of the relevant jurisdiction to mean
an Act of the Commonwealth Parliament or an Act or Ordinance
of the Capital Territory.
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90. In all other cases a reference to an 'Act of this
jurisdiction' in the Corporations Law and Corporations
Regulations is to mean an Act or Ordinance of the Capital
Territory.

91. When reference is made in the Act to the 'law of this
jurisdiction', it will include the Corporations Act 1989, and
the Corporations Law of the Capital Territory. When reference
is made in the Corporations Law to 'this jurisdiction' it will
mean the Capital Territory.

Proposed s.8: Corporations Law of the Capital Territory taken
to be an Act

92. The purpose of this provision is to ensure that the
Corporations Law of the Capital Territory is taken for all
purposes to be an Act (sub-s.8(1)). The Acts Interpretation
Act 1901 will not apply to the Corporations Law or application
orders under that Law. Instead a specific regime for
interpretation will be set out in the Corporations Law,
(sections 109A - 109ZF). Similarly State interpretation
legislation will not apply to the Corporations Law of other
jurisdictions. However, to the extent that any matters are

not dealt with in Part 1.2, the Acts Interpretation Act 1901
remains applicable to the interpretation of the Corporations
Law. An application order made under the Corporations Law of
the Capital Territory will not be a statutory rule within the
meaning of the Statutory Rules Publication Act 1903. However,
the Corporations Laws imposes requirements for publication and
Gazettal, (Part 1.3).

Proposed s.9: Corporations Law, and Corporations Regulation,
of the Capital Territory not to be affected by later
Commonwealth laws

93. This provision is to ensure that an Act or instrument made
after the commencement of the Corporations Law is not to be
interpreted as amending or repealing or otherwise altering the
effect or operation of the Corporations Law unless the Act or
instrument provides expressly that it is to have that



41.

effect despite any provision of the Corporations Law. State
Ministers have agreed that a similar provision will appear in
the State Application Acts. The purpose of this provision is
to ensure that for all intents and purposes the Corporations
Law will be a national law and that other laws purporting to
amend that law can only do so if they expressly state that
they are amending the Corporations law.

Proposed s.10: Relationship between the Corporations Law, and
the Corporations regulations, of the Capital territory and the
laws of the Capital Territory

94. The purpose of this provision is to avoid or resolve
inconsistencies in the interpretation of the Corporations Law
and the laws of the Capital Territory.

95. The general rule is that the Corporations Law has effect
despite anything in a law of the Capital Territory affecting
companies and securities and futures industries matters.
However, this general rule is ameliorated by the Corporations
Regulations being able to specify that certain laws of the
Capital Territory which impinge on matters dealt with in the
Corporations Law can operate despite the Corporations Law or
that the Corporations Law has effect subject to certain
modifications, s.10(4).

96. In order to provide for speed and flexibility in relation
to any initial minor amendments to the Corporations Law that
are necessary in the transition to the new national scheme,
provision is made for the regulations to be able to amend the
Corporations Law for the first 12 months of the operation of
the national scheme.

Proposed s.11: Operation of particular Acts of the Capital
Territory

97. This section provides that various provisions of the
Corporations Law of the Capital Territory will have effect
subject to, or as modified by, certain ACT legislation- This
provision is based on s.601 of the Corporations Act 1989 which
will be repealed.
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98. To preserve existing State laws which are required to
continue, State Application Acts will contain a provision to
grandfather those laws.

PART 3 - CITING THE CORPORATIONS LAW, AND THE CORPORATIONS
REGULATIONS

Proposed s.12: Simpler citation of Corporations Law, and
Corporations Regulations, of the Capital Territory

99. This new section will enable the Corporations Law of the
Capital Territory and the Corporations Regulations of the
Capital Territory to be referred to simply as the Corporations
Law and the Corporations Regulations, respectively. This will
facilitate the national operation of the Corporations Act.
FEach State Application Act will have a similar provision. The
interlocking of these provisions will enable in most instances
persons and companies to refer to the Corporations Law without
specifically identifying the Corporations Law of a particular
jurisdiction.

Proposed s.13: References to Corporations Law, and
Corporations Regulations, of other jurisdictions

100. This new section will enable the Corporations Law as in
force for the time being as set out in the Corporations Act
and which is applied by a State or the Northern Territory as
the Corporations Law of that jurisdiction to be referred to as
the Corporations Law of that jurisdiction in any Commonwealth
Act, law of the Capital Territory or instrument made under any
such Act or law. A corresponding provision will be included in
the State Application Acts; s-s.13(2)

101. A similar provision will enable the Corporation
Regulations in force under the Corporations Act as applied by
a State or the Northern Territory to be referred to as the
Corporations Regulations of that jurisdiction in such
legislation and documents, s-s.13(3).
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Proposed s.14: References to Corporations Law and Corporations
Regulations

102. This new section will enable instruments to refer simply
to the Corporations Law or to the Corporations Regulations
without the need to specify the particular jurisdiction under
which that law or regulation has been enacted. The State
Applications Acts will contain a similar provision. The
Corporations Law of the Capital Territory will, as far as
possible, operate as if that Law and the Corporations Law of
each jurisdiction were a single national Corporations Law
applying of its own force throughout Australia, s-s.14(1).

103. A reference in an instrument to the Corporations Law is
to be read, for the purposes of the laws of the Commonwealth
and of the laws of the Capital Territory, to be a reference to
the Corporations Law of the Capital Territory and a separate
reference to the Corporations Law of each jurisdiction other
than the Capital Territory, s-s.14(2). When this provision is
read with the corresponding State provisions, any reference to
the Corporations Law in an instrument means the Corporations
Laws of all jurisdictions. A specific reference to the
Corporations Law of a jurisdiction or a contrary intention
expressed in the instrument will override this general rule,
s-s.14(3) and (4).

104. For the purposes of the section, instrument has a wide
definition and includes 'an Act', a law of the Capital
Territory, an industrial award, licence, agreement, pleading
or any other document whatever (including private documents),
s-s.14(5).

Proposed s.15: Saving of citation provisions of other
jurisdictions

105. This section provides that the citation provision in this
Part are not intended to affect the corresponding operation of
citation provisions in other jurisdictions. It is envisaged
that the applications of laws legislation of each State and
the Northern Territory will provide that the Corporations Law
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or the Corporations Regulations of their jurisdiction may be
referred to simply as the Corporations Law or the Corporations
Regulations and that each jurisdiction will be able to provide
for how a reference to the Corporations Law or Corporations
Regulations is to be interpreted for the purposes of the laws
of that jurisdiction.

PART 4 - APPLICATION OF THE CORPORATIONS LAW TO THE CROWN

106. This Part sets out whether certain provisions of the
Corporations Law apply to the Crown or emanations of the
Crown. Corresponding provisions will be included in the State
Application Acts.

107. For the purposes of this Part, a reference to the Crown
in a particular right includes a reference to an
instrumentality or agency (whether a body corporate or not) of
the Crown in that right.

Proposed s.16: Interpretation

108. Proposed s.17(1l), provides that the Crown in right of the
Commonwealth, of each of the States, of the Capital Territory,
of the Northern Territory and of Norfolk Island, will be bound
by the external administration provisions of the Corporations
Law (chapter 5) except in relation to offences committed by
officers of companies that are in some form of external
administration. Section 17(1) duplicates s.3 of the Act which
is to be repealed. In order to avoid doubt, proposed s.17(2)
expressly provides that the securities provisions (Chapter 7)
of the Corporations Law do not bind the Crown in these rights.

109. Those parts of the Companies Act and Codes which
correspond to Ch.5 (other than Pt.5.8) are also expressed to
bind the Crown in all its relevant capacities. The purpose of
so binding the Crown is to displace its special priority in
relation to the payment of debts, except insofar as a priority
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is specifically preserved by other legislation; and to treat
the Crown for the purposes of the insolvent administration of

a company like any other creditor of a company.

Proposed s.18: Corporations Law of other jurisdiction

110. This new section provides that the Crown in right of the
Commonwealth, of the Capital Territory and of Norfolk Island
to be bound by the external administration provisions of the
Corporations Law of other jurisdictions (except in relation to
offences committed by officers of companies that are in some
form of external administration.

111. This provision is necessary as it is doubtful that State
legislation of its own force is capable of binding the Crown
in the right of the Commonwealth. The provision ensures that
the Commonwealth will be treated in the same way as the States
under the Corporations Law.

Proposed s.19: Crown not liable to prosecution

112. This new section makes it clear that nothing in Part 4A
or in the Corporations Law renders the Crown in any right
liable to be prosecuted for an offence.

Proposed s.20: This Part overrides the prerogative

113. This new provision makes it clear that where Ch.5 (other
than Pt.5.8) of a Corporations Law of another jurisdiction
binds the Crown in the right of the Commonwealth, the Capital
Territory or Norfolk Island by virtue of proposed s.18, that
Law overrides any prerogative right of privilege of the Crown,
for example in relation to payment of debts.
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PART 5 - POWER TO MAKE REGULATIONS FOR THE PURPOSES OF THE
CORPORATIONS LAW

Background

114. This Part will replace s.1345 of the Act which is to be
repealed. All regulations for the Corporations Laws for the
various Jjurisdictions will be made by the Commonwealth under
this Part. These regulations will apply by virtue of this Part
for the purposes of the Corporations Law of the Capital
Territory and will be applied by State legislation for the
purposes of the Corporations Law of the other jurisdictions.

Proposed s.21: Interpretation

115. This provision sets out definitions for the purposes of
Part 5.

Proposed s.22: The Corporations Regulations

116. This provision is based on s.1345(1). It will enable the
Governor-General to make regulations not inconsistent with the
Act or Corporations Law prescribing all matters required or
permitted by that Law to be prescribed by the regulations, or
necessary or convenient to be prescribed by regulations for
carrying out or giving effect to the Corporations Law.

Proposed 23: Regulations may provide for application orders to
specify matters

117. This provision will enable application orders made under
Part 1.3 to specify matters that could be set out in
regulations. Application orders will primarily be used to
provide for the differences in the circumstances of the
various jurisdictions whereas the Corporations Regulations
will be in a form that can be applied by the States without
amendment to operate in their jurisdiction.
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Proposed s.24: Scope of particular regulations

118. This provision is based on s.1345(2). It will enable
regulations to be made which are of general or a specially
limited application and to differ according to differences in
time, locality, place or circumstances.

Proposed s.25: Power to prescribe fees

119. This provision will enable the regulations to prescribe
fees (including fees that are taxes) for chargeable matters. A
'chargeable matter' will include the lodgement of a document,
%he inspection of a register, the granting of a license etc. A
'chargeable matter' is defined in s.9.

Proposed s.26: Aspects of the power to prescribe fees

120. This provision will enable a fee for a chargeable matter
to be determined by reference to a prescribed matter whether
or not the prescribed matter has a direct or indirect
connection with the chargeable matter.

Proposed s.27: Effect of certain provisions

121. This provision is intended to clarify the interaction of
the provisions of this Part.

Proposed s.28: Verifying or certifying documents

122. This provision is based on s.1345(3). It will enable
regulations to be made which will enable documents which are
required to be verified or certified to be verified or
prescribed by a statement in writing by prescribed persons.

Proposed s5.29: Document lodged by an agent

123. This provision is based on s.1345(5). It will enable the
regulations to prescribe in certain cases that there must be
lodged with a document, which is lodged by an authorised
agent, the original or a verified copy of the authority of
that agent.
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Proposed s.30: Exemptions from Chapter 7 or 8

124 - This provision is based on s.1345(6). It will enable the
regulations to provide for persons and transactions to be
exempted from the operation of the provisions of the
Corporations Act relating to the regulation of Securities and
futures industry.

Proposed s.31: Penalty Notices

125. This provision is based on s.1345(7). It will enable the
regulations to prescribe certain less serious offences for the
purposes of the Corporations Law. Under s.1313 of the
Corporations Law the ASC, where it has reason to believe that
a person has committed a prescribed offence, will be able to
serve a penalty notice on that person alleging the commission
of the offence and giving particulars and setting out the
prescribed penalty.

PART 6 — ACCOUNTING STANDARDS

Proposed s.33: Accounting Standards

126. This provision will enable the Australian Accounting
Standards Board (the Board) to make accounting standards for
the purposes of the accounts (Part 3.6) and audit (Part 3.7)
provisions of the Corporations Law, s-s5.33(1l). Each State and
the Northern Territory will apply the instruments in force for
the time being on accounting standards under their
Corporations laws.

127. A standard must be in writing and must not contain
requirements that conflict with either requirements of the
Corporations Law or Regulations of the Capital Territory (such
as prescribed disclosure requirements for accounts and group
accounts) .

128. An instrument made by the Board will be a disallowable
instrument for the purposes of the Acts Interpretation Act
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1901 (AIA), s-s.33(2). That section provides that AIA ss.48-
50, with appropriate modifications, apply to standards. The
effect of AIA ss.48-50 on accounting standards includes the
following:

(a) requiring a standard to be notified in the Gazette (AIA
para.48 (1) (a)) -

(b) standards operate from date notified or other specified
date (which is not normally to be before date of notification)
(ATIA para.48(1l) (b) and sub-s.48(2));

(c) standards are to be laid before each House of the
Parliament within 15 sitting days of that House after the
standard is made (AIA para.48(1) (c)).

129. The effect of either House of Parliament disallowing the
revocation, replacement or amendment of a standard will be to
restore the standard to the form in which it existed prior to
the Board notifying the revocation, replacement or amendment
(ATA sub-s.48(7)). These provisions were previously set out in
s.283 of the Act which is to be repealed.

130. To ensure that the standards are in a form so that they
can operate nationally, the Board will be required, when
making standards, to have regard to the effect the instrument
would have for the purposes of the Corporations Law of other
jurisdictions and the fact that the standards will be gazetted
and tabled in the Commonwealth Parliament.

131. This provision and the corresponding State provisions
together with the new definition of accounting standard in
section 9 of the Corporations Law and s.286 (1) of the Law will
enable standards to apply in all Jjurisdictions.

132. An 'accounting standard' will be defined to mean an
instrument in force under section 20 of the Act as it has
effect for the purposes of Parts 3.6 and 3.7 of the
Corporations Law of the jurisdiction.
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PART 7 - IMPOSITION OF FEES AND TAXES

Background

133. Various fees, taxes and charges which were to be payable
under the Corporations Act 1989 were to have been imposed
under a number of separate Acts because of the requirements of
s.55 of the Constitution (which requires legislation imposing
taxation to be included in separate Acts). This constraint is
no longer applicable as the Corporations Act will rely on the
territories power.

134. Accordingly the relevant Acts are being repealed and the
provisions therein which imposed fees, taxes and other charges

included in this Part.

Proposed s.33: Fees (including taxes) for chargeable matters

135. This new section will enable fees (including fees that
are taxes) to be imposed under the Corporations Regulations of
the Capital Territory. Each State and the Northern Territory
will enact complementary legislation which will enable fees to
be imposed under the Corporations Regulations in their
Jjurisdiction.

Proposed s.34: Contributions and levies for fidelity funds of
securities exchanges

136. Part 7.9 of the Corporations Law deal with the conduct of
the fidelity funds required to be kept by exchanges which are
not participating in the Securities Exchange Guarantee
Corporation (see Part 7.10). A person must not be admitted to
membership of a securities exchange (or to partnership in a
member firm) unless he has paid a contribution to the fidelity
fund, s.902.

137. This new section will enable the imposition of the
various contributions and levies that are payable under the
Corporations Law by members of a securities exchange and
persons wishing to be admitted to membership of a securities
exchange.
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Proposed s.35: Levies for National Guarantee Fund

138. This new section will enable any levy that is payable
under sections 938, 940 or 941 of the Corporations Law of the
Capital Territory to be imposed.

Proposed s.36: Contribution and Levies for fidelity funds of
Futures Organisations

139. Part 8.6 of the Corporations Law deals with the fidelity
fund which must be established by each futures organisation.
The term 'futures organisation' is defined in section 9 for
the purpose of Part 8.6 to mean a futures exchange or a
futures association (of which not all the members are members
of a futures exchange).

140. This new section will enable the imposition of the
various contributions and levies that are payable under the
Corporations Law by a member of a futures organisation and
persons wishing to be admitted to membership.

PART 8 — NATIONAL AND ENFORCEMENT OF THE CORPORATIONS LAW

141. This Part provides for the 'federalising' of State
applied laws. The federalising technique will involve each
State and the Northern Territory providing in its Application
of Laws legislation for the application of relevant
Commonwealth laws (such as the Crimes Act 1914, Australian
Federal Police Act 1979 etc) to the investigation, prosecution
and enforcement of offences under each jurisdiction, to the
exclusion of relevant State and Territory laws. One effect
will be to confer investigatory, prosecutorial and other
associated powers on the relevant Commonwealth authorities and
officers to the exclusion of the corresponding State
authorities and officers. Thus, for all practical purposes,
offences under the Corporations Laws of each jurisdiction will
be treated as if they were offences against Commonwealth law.
This is consistent with the primary responsibility borne by
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the Commonwealth for the enforcement and administration of the
Corporations Law across Australia. However, 1t is recognised
that State officers and authorities will have a continuing
involvement in Corporations Law enforcement in the following
respects:

* 1in the transition to the new scheme, while Commonwealth
officers are developing the necessary expertise to deal with
these matters, there may be a need for State officers to
continue their involvement in investigations and prosecutions,
particularly in respect of a course of conduct transcending
the commencement date and involving offences against both co-
operative scheme law and the Corporations law;

* in respect of their responsibility for enforcing State
criminal law, past experience has demonstrated that
investigations by State officers of suspected State officers
of suspected State Crimes Act offences involving a company in
some way (e.g. misappropriation of property by an employee, or
fraud) may well turn up evidence of Corporations Law offences
also.

* 142. This Part also provides authority for Commonwealth
officers, including the Minister, to perform functions and
exercise powers conferred on them by a corresponding State or
Northern Territory law. Provision will therefore be made for
such powers to continue to be exercised by State authorities
and officers in circumstances where arrangements are put in
place between the Commonwealth and the relevant State or
Territory government to enable the most efficient and
effective use to be made of resources.

Division 1 - Preliminary

Proposed s.37: Object

143. The object of the Part is to ensure that the Corporations
Law and the ASC Law of the Capital Territory and each other
jurisdiction are administered and enforced on a national
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basis, in the same way as if those laws constituted a single
law of the Commonwealth.

Proposed s.38: Interpretation

144. This section defines terms that are used in this
Division.

* 'authority' is a body established for a public purpose or a
tribunal or authority established by an Act of Parliament.

* a 'corresponding' law is the State and Northern Territory
Application of Laws Acts State and Northern Territory Act or
the Corporations Law of a State or the Northern Territory or
rules of court made by those jurisdictions and any other
applied provision.

* an 'officer', in relation to the Commonwealth, includes a
person holding an appointment under a Commonwealth Act, a
person holding a non-statutory appointment, Commonwealth
public servants and members or officers of an authority of the
Commonwealth.

* an 'applicable provision' in relation to a jurisdiction 1is
a provision of the Corporations Law, Corporations Regulations,
ASC Law or ASC Regulations of that jurisdiction, or a
provision of a Commonwealth law (such as the Crimes Act 1914)
which is applied in relation to an offence against a law of
that jurisdiction.

*  'Commonwealth law' means any of the Acts and unwritten laws
of the Commonwealth (such as the Judiciary Act 1903, the
Crimes Act 1914, the Australian Federal Police Act 1979, the
Director of Public Prosecutions Act 1983), other than the
Corporations Law of the Capital Territory or the ASC Act.
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Proposed s.39: Effect of Part

145. This section provides that nothing in this Part limits
the generality of anything else in it.

Division 2 - Offences against applied provisions

Proposed s.40: Object

146. This section sets out the object of this Division, which
is to enable an offence against an applied law of a
jurisdiction to be treated in the ACT as if it were an offence
against the law of the Commonwealth. With the inclusion of
similar provisions in each State and Northern Territory
Application of Laws Act, Corporations Law offences will be
treated in all Jjurisdictions as if they were offences against
a Commonwealth law.

Proposed s.41: Effect of Division

147. This Division has effect subject to the Corporations Act
1989, the Corporations Law of the Capital Territory and the
Australian Securities Commission 1989.

Proposed s.42: Application of Commonwealth laws in relation to
offences against applied provisions of other jurisdictions

148. This section will enable a Commonwealth law, such as the
Crimes Act 1914, to apply as a law for the Capital Territory
in relation to an offence against the Corporations Law or ASC
Law of another jurisdiction, by treating that offence as if it
were an offence against the corresponding applied provision of
the Corporations Law or ASC Law of the Capital Territory,
(sub-s.42(1)). The effect of this provision and complementary
State provisions will be that the relevant Commonwealth laws
covering the investigation and prosecution of offences,
arrest, bail, trial, conviction, sentencing, proceeds of crime
etc will apply as State Law in respect of offences against the
Corporations Law.
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149. A similar provision will apply to offences committed in
external Territories, (sub-s.42(2)).

150. Proposed sub-section 42(3) clarifies the territorial
limitations of these laws by providing that a Commonwealth law
applying in relation to offences against a State Corporations
Law does not empower the doing of an Act outside the Capital
Territory or the external Territory. The State Application
Acts will complement this provision by providing for the
application of those Commonwealth laws in each other
jurisdiction.

151. Proposed sub-section 42(4) makes it clear that the
operation of a Commonwealth law is not affected by it being
used to apply to offences under State Acts.

Proposed s.43: Functions and powers under Commonwealth laws as
applying because of section 43

152. This section will enable functions and powers to be
conferred on Commonwealth officers (such as officers of the
AFP) to investigate offences against the Corporations Law of
the Capital Territory, and enable similar functions and powers
to be conferred under the Corporations Law of other
jurisdictions, (sub-sections 43 (1) and (2)).

153. The functions and powers so conferred may only be
exercised in the Capital Territory (sub-s.43(3)). The State
Application of Laws legislation will confer similar powers and
functions on Commonwealth officers for operation in other
jurisdictions.

154. When exercising functions in relation to an offence
against a State law, a Commonwealth officer such, must act in
all respects as of the offence were an offence against the
Corporations Law of the Capital Territory, (sub-s.43(4)). For
example, an officer of the AFP is required to exercise his/her
investigatory powers in investigating an offence against the
Corporations Law of Queensland in the same way as he/she would
exercise them in respect of an offence against the
Corporations Law of the Capital Territory.
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Proposed s.44: References in a Commonwealth law to a provision
of a Commonwealth law

155. This section will allow a reference in a Commonwealth
law, which applies to offences against Corporations or ASC
Laws of the Capital Territory and the States and the Northern
Territory, to be taken to be a reference to that law as
applied.

Proposed s.45: How offences against applied provisions of
other jurisdictions are to be treated

156. For the purposes of Commonwealth and Capital Territory
law, all offences against the Corporations or ASC Law of a
State or the Northern Territory are to be taken to be an
offence against the corresponding provision of the
Corporations Law of the Capital Territory, and not an offence
against a law of a State, (sub-s.45(1)). The effect is that
the exercise of powers by State and Territory officers in
relation to such offences is excluded. However, to take into
account the continuing involvement of State and Territory
officers described above, the State Application of Laws
legislation will enable the exercise of those powers subject
to the existence of administrative arrangements. This
provision will enable the AFP to arrest a person in Victoria
for an offence against that State's Corporations Law.

157. This provision will only have effect in so far as it is
within the authority of the Commonwealth Parliament, and
except as provided by regulations made by Governor-General,
(sub-s.45(2)) .

158. Complementary State and Northern Territory legislation
will be required to complete the 'federalising' of offences
against the State and Territory Corporations and ASC Laws.

Division 3 - Performance of functions that corresponding laws
of States confer on Commonwealth Authorities and Officers
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Proposed s.46: Ministers

159. This section will enable the relevant Commonwealth
Minister to exercise functions and powers that are conferred
by the Corporations Law of a State.

Proposed s.47: Prescribed functions and powers

160. The provision will enable regulations to be made whereby
prescribed authorities and officers of the Commonwealth may
exercise functions and powers conferred on them under State
laws. For example, it will be necessary to prescribe the
Administrative Appeals Tribunal for this purpose to authorise
the AAT to perform functions conferred on it by a State
Corporations Law or ASC Law.

Proposed s.48: Gazette notices under corresponding laws

161. This new section will enable documents, that are required
or permitted by a State Corporations or ASC Law to be
published, to be published in the Commonwealth of Australia
Gazette.

PART 9 - JURISDICTION AND PROCEDURE OF COURTS

Division 1 - Vesting and Cross-vesting of Civil Jurisdiction
Background

162. The purpose of this Division is to establish a system of
cross-vesting of civil jurisdiction between federal, State and
Territory Courts.

163. The cross-vesting provisions of this Act and the State
and Territory Application of Laws Acts, taken as a whole, in
effect bring together the eight State and Territory Supreme
Courts and the Federal Court into a common Jjurisdictional
framework, for the purposes of proceedings other then criminal
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proceedings arising under the Corporations Law or the ASC Law.
Broadly speaking, the legislation will achieve two objectives:

* first it will enable any one of these courts to exercise
civil jurisdiction under the Corporations Law of its own or

any other jurisdiction;

* secondly, it enables proceedings to be transferred from one
court to another where the interests of justice so require.

Proposed s.49: Operation of Division

164. This new Division provides a regime for the jurisdiction
of Australian courts in respect of civil matters arising under
the Corporations Law of the Capital Territory, and for the
jurisdiction of courts of the Capital Territory in respect of
civil matters arising under the Corporations Law of another
jurisdiction.

165. The provisions providing for cross-vesting of civil
jurisdiction and transfer of proceedings set out in Division 1
replace the need for the application of the Jurisdiction of
Courts (Cross-vesting) Act 1987. The exclusion of section 39B
of the Judiciary Act 1903 will ensure that, in the exercise of
jurisdiction under Division 1, the Federal Court will be in
the same position as State Supreme Courts.

Proposed s.50: Interpretation

166. S.50(1) provides that a 'judgment' means for the purposes
of this Division a judgment, decree or order, whether final or
interlocutory. 'Full Court' is defined to include any court of
appeal, however described, from which an appeal lies from a
single judge of a Supreme Court.

167. S.50(2) provides that a reference in the Bill to the
Corporations Law of the Capital Territory includes a reference
to the Corporations Act, the Corporations Regulations, rules
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of court, the ASC Act 1989, and regulations made under that
Act. A reference to the Corporations Law of a State includes a
reference to an Act of the State corresponding to this Bill,
and the ASC Law of the State.

Proposed s.51: Jurisdiction of Federal Court and State and
Territory Supreme Courts

168. This section confers jurisdiction on the Federal Court of
Australia with respect to civil matters arising under the
Corporations Law of the Capital Territory (sub-s.51(1)).

169. Jurisdiction is also conferred on the Supreme Court of
each State, the Northern Territory and the Capital Territory
with respect to civil matters arising under the Corporations
Law of the Capital Territory (sub-s.51(2)). The conferral of
this jurisdiction is limited to the extent that a court of a
State does not have jurisdiction to grant an injunction, a
prerogative writ or a declaratory order in relation to certain
decisions of an administrative character, in accordance with
s.9 of the Administrative Decisions (Judicial Review) Act
1977.

170. Pursuant to sub-s.51(3) the jurisdiction conferred on a
Supreme Court of a State or Territory by sub-s.51(2) is not
limited by any limits to which any other jurisdiction of that
Supreme Court may be subject (such as territorial limits or
limits as to locality).

Proposed s.52: Appeals

171. This purpose of this provision is to ensure that,
notwithstanding the cross-vesting of jurisdiction, the normal
hierarchy of appeals will apply. This section provides that an
appeal may not be instituted from a decision of a single judge
of the Federal Court to the Full Court of the Supreme Court of
a State or Territory, sub-s.52(1). The appeal will be to the
Full Federal Court as usual.
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172. An appeal may not be instituted from a decision of a
single judge of the Supreme Court of the Capital Territory to
the Full Court of the Supreme Court of a State. The normal
avenue of appeal is to the Full Federal Court, see s.24(1l) (b)
of the Federal Court of Australia Act 1967.

Proposed s.53: Transfer of proceedings

173. The purpose of this provision is to enable proceedings to
be transferred from one superior Court to another. Proceedings
concerning matters which, apart from the cross-vesting
provisions, would be entirely or substantially within the
jurisdiction of a particular Court should be instituted and
determined in that Court as far as practicable. Under new
s.53, where proceedings in respect of a civil matter arising
under the Corporations Law of the Capital Territory are
pending in the Federal Court or in the Supreme Court of a
State or Territory, that Court will be able to transfer the
proceeding to another court having jurisdiction where it
appears having regard to the interests of justice that it is
more appropriate for the proceeding to be determined by the
other court, (sub-s.53(2)). The Court will be able to transfer
the proceeding or application on the application of a party
made at any stage, or of the court's own motion (sub-s.53(4)).

174. The criteria a court must have regard to in determining
whether to transfer a proceeding or application are:

* the principal place of business of any body corporate
concerned in the proceeding or application; and

* the place or places where the events the subject of the
proceeding or application took place (sub-s.53(3)).

175. Where a transfer to another court occurs, the Registrar
of the transferring court must transmit all documents that had
been filed to the court accepting jurisdiction (s.53(5) (a)).
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176. The court which has accepted the transfer, the proceeding
or application must proceed as if the proceeding had been
originally instituted or application originally made in that
court (s.53(5) (b)).

Proposed s.54: Conduct of proceedings

177. This section deals with the questions of which laws, and
which rules of evidence and procedure, should be applied in a
case involving cross-vested jurisdiction. In effect, the
section gives the court freedom to choose the rules of any
superior court in Australia or an external Territory,
whichever the court considers appropriate.

178. Where the Federal Court or the Supreme Court of the
Capital Territory will be, or will be likely to be, exercising
jurisdiction with respect to a civil matter arising under the
Corporations Law of any Jjurisdiction, the Court is empowered
by sub-s.54 (1) to apply such rules of evidence and procedure
as the court considers appropriate in the circumstances, being
rules that are applied in a superior court in Australia or in
an external Territory.

179. Where a proceeding is transferred from another court, the
accepting court must give reciprocal recognition to the steps

that had been taken for the purposes of the proceeding in the

transferring court.

180. This provision, applies to:

(1) jurisdiction conferred on the Federal Court in respect of
matters arising under the Corporations Law of the Capital
Territory, under the Corporation Law of or a State where the
jurisdiction is being exercised by the Federal Court sitting
in the Capital Territory;
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(ii) Jjurisdiction conferred on the Supreme Court of the
Capital Territory with respect to matters arising under the
Corporations Law of a State;

(iii) jurisdiction conferred on the Supreme Court of a State
with respect to matters arising under the Corporations Law of

the Capital Territory.

Proposed s.55: Courts to act in aid of each other

181. This new section will enable the Judges and officers of
all courts having jurisdiction in civil matters arising under
the Corporations Law of the Capital Territory to severally act
in aid of to each other in these matters.

Proposed s.56: Exercise of jurisdiction pursuant to cross-
vesting provisions

182. Sub-s. 56(1) provides that the provisions of this
Division are subject to the operation of any Act of a State or
Territory relating to cross-vesting of jurisdiction with
respect to Corporations Law matters. The cross-vesting scheme
is intended to operate as a complementary Commonwealth and
State exercise and requires for its operation both
Commonwealth and State legislation. Sub-s.56(2) confirms that
the Federal Court or the Supreme Court of the Capital
Territory may exercise cross-vested jurisdiction and hear and
determine proceedings transferred under any Commonwealth or
State law relating to cross-vesting of jurisdiction.

Proposed s.57: Rights of appearance

183. This new section will enable barristers and solicitors
involved in transferred proceedings to have the same
entitlement to practise in relation to those proceedings as if
they were proceedings in a Federal Court exercising federal
jurisdiction (cf. Judiciary Act 1903, s.55B.). The right to
practise also extends to any other proceedings that are
related to, or arise out of, the transferred proceeding and
that are to be heard together with the transferred proceeding.
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Proposed s.58: Limitations on appeals

184. This new section provides that a decision under the
cross-vesting legislation as to whether a proceeding should be
transferred to or removed from a court, or as to which rules
of evidence or procedure are to be applied in transferred
proceedings, is to be non-justiciable. This provision is based
on s.13 of the Jurisdiction of Courts (Cross-vesting) Act
1987.

Proposed s.59: Enforcement and effect of judgments

185. This new section will enable a judgment of the Federal
Court or a judgment of the Supreme Court of the Capital
Territory given in the exercise of cross-vested jurisdiction
to be enforceable in the Capital Territory as if it were a
judgment in the exercise of that Court's ordinary
jurisdiction. Corresponding State provisions will similarly
enable a Federal Court judgment given in the exercise of any
State or Territory jurisdiction to be enforced by the Federal
Court in the enacting State as if it were a Jjudgment given
entirely in the exercise of its federal jurisdiction.
Provision will also be included in the State legislation so
that any judgment of the Supreme Court of a State given in the
exercise of cross-vested State or Territory jurisdiction will
be enforceable in that State as if it were a judgment in the
exercise of the Supreme Court's own non-cross-vested State
jurisdiction. For example where a NSW Court gives a judgment
under the Corporations Law of the ACT, a party seeking to
enforce that judgment outside NSW will be required by the
Service and Execution of Process Act 1901 to register that
order to obtain enforcement of the order. In contrast, a
judgment of the Federal Court in the exercise of its federal
jurisdiction or its cross-vested Corporations Law jurisdiction
does not require registration in order to obtain enforcement
in other jurisdictions. The effect of the provision is that it
turns the order into an ordinary judgment of the Court making
the order, for the purposes of enforcement.
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186. Where a provision of a law of the Commonwealth or of the
Capital Territory refers to a thing done by the Federal Court
or the Supreme Court or the Capital Territory, and that thing
is done by another Court exercising cross vested jurisdiction,
the reference in that provision to the Federal Court or the
Supreme Court of the Capital Territory is taken as a reference
to the Court which took the action (sub-s.59(2)).

Proposed s.60: Rules of the Federal Court

187. This provision will enable the Federal Court to make
rules of court in relation to matters arising under the
Corporations Law of the Capital Territory with respect to
proceedings of the Federal Court wherever those proceedings
take place. Where the Federal Court exercises jurisdiction
under the Corporations Law of another jurisdiction, the Court
is required to use those rules with such alterations as are
necessary.

Proposed s.61: Rules of the Supreme Court

188. The Judges of the Supreme Court of the Capital Territory
will be empowered by this section to make rules of court with
respect to proceedings, practice and procedure of that Court
under the Corporations Law of the Capital Territory (sub-
s.61(1)). Like the Federal Court, where the ACT Supreme Court
exercises jurisdiction under the Corporations Law of another
jurisdiction, it will be required to apply, with such
modifications as are necessary, the rules it makes under sub-
s.61(1).

189. The Federal Court will also be empowered to make rules in
relation to matters prescribed by the Act. For example, the
Courts may make rules for the holding and conducting of
meetings to be convened by a ligquidator as an officer of the
Court, s.488 of the Corporations Law, sub-s.61(1) (b). The
Federal Court will be required to apply the rules of court
developed for the Corporations Law of the Capital Territory
when exercising jurisdiction conferred by a State.
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190. Each State and the Northern Territory will empower its
Court to make rules of court for the Corporations Law in its
jurisdiction. In relation to proceedings under the
Corporations Law of the Capital Territory in another
jurisdiction's Supreme Court, the Court is directed by sub-
s.61(3) to apply the same rules of court as it has established
in respect of matters arising under its Corporations Law. It
is hoped that the Federal Court and the Supreme Courts of the
States and Territories will develop uniform rules of court for
Corporations Law matters.

Division 2 - Vesting and Cross-vesting of Criminal
Jurisdiction

Background

191. This Division provides for a cross-vesting of criminal
jurisdiction for offences against the Corporations Law based
on Part X of the Judiciary.

192. Under the present co-operative scheme, criminal matters
are largely prosecuted in the jurisdiction in which the
criminal activity occurs. Limited provision is also made for
offences occurring in several jurisdictions.

193. This Division provides for a separate regime for
jurisdiction of the courts of the Capital Territory in
relation to offences against the Corporations Law of any
jurisdiction, and the jurisdiction of all State and Territory
courts in relation to offences against the Corporations Law of
the Capital Territory. Similar legislation is to be enacted by
each State and the Northern Territory so that there is a cross
vesting of jurisdiction for the handling of offences against
all Corporations Laws.

194. As a result of the agreement between Ministers that the
State and Northern Territory applied laws should be treated
for all intents and purposes as Commonwealth laws, offences
against State and Northern Territory Corporations Laws will be
'federalised', i.e. treated as though they were offences
against Commonwealth law. In respect of offences against a
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Corporations Law that proceed by way of summary proceedings or
on indictment, jurisdiction will be conferred on the several
courts of the States and Territories to conduct these
proceedings.

195. Consistently with the approach adopted in relation to the
conferment and exercise of civil jurisdiction, the Bill spells
out in detail the regime for the conferment and exercise of
criminal jurisdiction rather than take the more complex and
circuitous route of relying on the application of Part X of
the Judiciary Act 1903 (with necessary modifications) under
the general federalising formula.

196. In summary, the cross-vesting of criminal jurisdiction in
respect of offences against the Corporations Law provides for
the following courts to exercise jurisdiction.

(a) In respect of summary offences, the several courts of the
States and Territories exercising jurisdiction with respect to
the summary conviction of offenders or persons charged with
offences against the laws of that State or Territory will have
equivalent jurisdiction with respect to persons charged with
summary offences against any Corporations Law (sub-ss.64(1),
(7) and (8); of sub-ss.68(2) and (5A) of the Judiciary Act
1903) :

* however, the courts exercising jurisdiction in relation to
summary offences against any Corporations Law may decline to
exercise that jurisdiction, in relation to an offence
committed outside the particular jurisdiction, if satisfied
that it is appropriate to do so (sub-s.64(9); cf. sub-

ss.68 (5A) of the Judiciary Act 1903;

* for example, a person charged with a summary offence
against the Corporations Law of NSW which was committed in NSW
may be located in Victoria - the person may be tried and
convicted in a Victorian court exercising jurisdiction with
respect to the summary conviction of offenders against
Victorian Law, subject to the courts discretion to decline the
exercise that jurisdiction in the public interest.



67.

(b) In respect of indictable Offences;

(1) committed outside Australia (including offences committed
in the coastal sea), the several courts of each State and
Territory exercising jurisdiction with respect to the trial
and conviction on indictment of offenders against the laws of
that State or Territory have the equivalent jurisdiction with
respect to persons charged with indictable offences against
any Corporations Law (sub-ss.64(1) and (10) (c); cf sub-ss.

68 (2) and (6) and s.70A of the Judiciary Act 1903);

(ii) committed partly in one jurisdiction and partly in
another, the several courts of those State and Territories in
which the offence was partly committed exercising jurisdiction
with respect to indictable offences against the laws of those
States and Territories have equivalent jurisdiction with
respect to indictable offences against the Corporations Law
(sub-ss. 64 (1) and 10(d); cf sub-s.68(2) and s.70 of the
Judiciary Act 1903);

(iii) committed wholly within one Jjurisdiction, the several
courts of that State or Territory in which the offence was
committed exercising jurisdiction with respect to indictable
offences against the laws of that State or Territory have
equivalent jurisdiction with respect to indictable offences
against the Corporations Law (sub-ss. 64(1) and 10(d), of sub-
$5.68(2) and (5C) of the Judiciary Act 1903;

(iv) wherever committed, the courts of the State or Territory
against whose Corporations Law the offence was committed which
exercise jurisdiction with respect to indictable offences
against the laws of the State or Territory, have equivalent
jurisdiction with respect to indictable offences against the
Corporations Law of that jurisdiction (sub-ss.64(1) and (7)).
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197. The following examples illustrate the effect of these
provisions:

* A person commits an indictable offence against the
Corporation Law of Queensland in New Zealand, but subsequently
the person is located in WA. The person may be tried and
convicted on indictment in a WA court exercising jurisdiction
with respect to indictable offences against WA laws, because
the offence was committed outside Australia (see (1) above).

* The person commits the indictable offence against the
Corporation Law of Queensland partly in Victoria and partly in
Tasmania. The person may be tried and convicted of the offence
in either Victoria and Tasmania, because the offence was begun
or completed in those jurisdictions (see(ii) above).

* The person commits the above-mentioned indictable offence
wholly in SA. The person may be tried in a competent SA court
(see (iii) above.

The person commits a separate indictable offence against the
Corporations Law of Queensland in each mainland State and
Territory. While the person may be tried for each offence in
the jurisdiction in which it was committed, all of the
offences may be tried in Queensland because all were offences
against that jurisdiction's Corporations Law (see (iv) above).

198. The application of the Commonwealth Crimes Act by the
general 'federalising' formula for Corporations Law offences
will govern which offences under the Corporations Law of the
ACT and all other Corporations Laws are indictable, see s.4E,
4H and 4J of the Crimes Act 1914.

199. An advantage of cross vesting is that summary offenders
can be tried in the jurisdiction in which they are found.
There would be no need to remove summary offenders to the
jurisdiction in which the offence arose for prosecution.
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200. Cross vesting of jurisdiction also deals more effectively
with offences constituted by acts or things done partly in one
jurisdiction and partly in another.

201. The provisions described below comprise the legislation
achieving this cross-vesting for the purposes of the
Corporations Law of the Capital Territory. Corresponding
provisions in the State and Northern Territory Application of
Laws Act will complete the cross-vesting scheme.

Proposed s.62: Operation of Division

202. This Division provides for the jurisdiction of courts in
respect of criminal matters arising under the Corporations Law
of the Capital Territory and the jurisdiction of courts of the
Capital Territory in respect of criminal matters arising under
the Corporations Law of a State or the Northern Territory.

203. As a result of the cross vesting scheme established by
the Division, sections 68, 70 and 70A of the Judiciary Act
1903 are excluded to the extent that they provide for the
exercise of criminal jurisdiction, as those provisions are
replaced by the special regime provided in this Division.

Proposed s.63: Interpretation

204. For the purposes of the Division a reference to a
magistrate means a magistrate who is remunerated by salary or
otherwise. As these provisions will be replicated in State and
Northern Territory legislation, this provision 1s necessary to
ensure that there is a uniform level of judicial officer who
can exercise cross vested jurisdiction with respect to the
summary conviction or examination and commitment for trial of
persons committing offences against the Corporations Law.

205. A reference to the Corporations Law of the Capital
Territory includes the Corporations Act 1989 and the ASC Law,
together with relevant regulations.
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Proposed s.64: Jurisdiction of courts

206. This new section will enable the conferring of
jurisdiction on the several courts of the States, the Northern
Territory and the Capital Territory with respect to the
summary conviction, the examination and commitment for trial
on indictment of offenders or persons charged with offences
against the Corporations Law of the Capital Territory and with
respect to the hearing and determination of appeals sub-
s.64(1). This provision is based on sub-s.68(2) of the
Judiciary Act 1903.

207. Sub-s.64(2) will enable the jurisdiction conferred by a
State, in respect of persons charged with offences against the
Corporations Law of that State, on a court of the Capital
Territory to be exercised by that court. This is an
'acceptance' provision which is needed to authorise the courts
of the Capital Territory, to exercise cross-vested
jurisdiction.

208. Sub-s.64(3) provides that the jurisdiction conferred on a
State Court with respect to the summary conviction or
examination and commitment for trial of an offence against the
Corporations Law of the Capital Territory may only be
exercised by a magistrate: cf. sub-s69(3) of the Judiciary Act
1903.

209. Sub-s.64(4) will enable a court which has had
jurisdiction conferred under sub-s.56(1) in respect of
indictable offences against the Corporations Law of another
jurisdiction, to commit a person who pleads guilty to an
indictable offence to be sentenced without there being a
trial. This provision is based on sub-.68(7) of the Judiciary
Act 1903.

210. Sub-s.64(5) will enable a court which has had
jurisdiction conferred under sub-s.56(1) to sentence a person
who pleads guilty to a charge for which he or she could be
prosecuted on indictment or could be required to be prosecuted
either summarily or on indictment, without there being a
trial. This provision is based on sub-s.68(8) of the Judiciary
Act 1903.
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211. Sub-s.64(6) provides that a reference to an indictable
offence in a law which provides that a person who pleads
guilty to an offence that can be tried on indictment can be
sentenced without trial includes an offence that may be
prosecuted on indictment. For the purposes of determining the
sentence that can be imposed, the person is deemed to have
been prosecuted and convicted on indictment in that court.
This provision is based on sub-s.68(9) and (10) of the
Judiciary Act 1903.

212. Sub-s.64(7) provides the general rule in relation to the
forum for proceedings. Subject to sub-ss.(9) and (10) (see
below), jurisdiction conferred under this Division on a court
of a State or the Capital Territory is conferred despite any
limits as to locality of the jurisdiction of that Court under
the law of that State or of the Capital Territory. This
provision is based on sub-s5.68(5) of the Judiciary Act 1903.
(This means that if there is an offence against the law of the
enacting jurisdiction, the courts of that jurisdiction would
have jurisdiction to try the offence regardless of where it is
committed) .

213. Sub-s.64(8) will enable the cross vested jurisdiction
conferred on a court of the Capital Territory by a State to be
exercised despite any limits as to locality of the
jurisdiction of that court under the law of the Capital
Territory.

214. An ACT Court which has had jurisdiction conferred in
relation to the summary conviction of persons charged with
offences against the Corporations Law of the Capital Territory
or a State will be able to decline to exercise jurisdiction in
relation to an offence committed outside the Capital
Territory. The Court must be satisfied that it is appropriate
to decline jurisdiction having regard to all the circumstances
including the public interest: sub-s.64(9). This provision is
based on sub-s.68(5A) of the Judiciary Act 1903. This
provision is intended to prevent forum shopping.
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215. The jurisdiction which will be conferred by the Act on a
court of a State in relation to persons charged with
indictable offences against the Corporations Law of the
Capital Territory is limited to offences alleged to have been
committed outside Australia and offences alleged to have been
committed, begun or completed within the State concerned: sub-
s.64(10). The trial of a person for an indictable offence
against the Corporations Law of the Capital Territory may also
take place in the ACT.

216. Sub-s.64(11) defines a 'relevant law' for the purposes of
this section. A relevant law is a law which enables a person,
who has pleaded guilty to a charge for which he or she could
be prosecuted on indictment, to be committed to a court having
jurisdiction to try offences on indictment and to be sentenced
or otherwise dealt with without first being tried in that
court. The term 'relevant law' is used in sub-ss.64(4) and (5)

Proposed s.65: Laws to be applied

217. This new section will clarify that State laws applying to
the arrest and custody of offenders or persons charged with
offences, and the procedure for their examination, committal,
trial and appeals, will apply to persons charged with offences
against the Corporations Law of the Capital Territory in
respect of whom jurisdiction has been conferred on a court of
the State by this Division sub-s.65(2). This provision is
based on s.68 (1) of the Judiciary Act 1903.

218. The effect of this provision will be that, consistent
with the cross vesting of criminal jurisdiction between State
and Territory Courts, the laws respecting arrest, custody and
criminal procedure of the jurisdiction whose courts are seized
of jurisdiction with respect to the offence will apply. For
example when a person who has committed an indictable offence
under the Corporations Law of Victoria in Victoria is arrested
in Queensland, that person will be arrested pursuant to a
warrant issued in Victoria, as the only courts vested with
jurisdiction in respect of that indictable offences are the
Victorian courts (see above under Background to Division 2).



13.

219. That warrant would be endorsed in Queensland and
accordingly authorised for execution in that State under the
procedures set out in Part III of the Service and Execution of
Process Act 1901. The person will be arrested in Queensland
using the Queensland laws of arrest and custody pursuant to
the Service and Execution of Process Act 1901.

220. The section will also clarify that the Capital Territory
laws applying to the arrest and custody of persons in the ACT
and the procedure for their examination, committal for trial,
trial and appeals will apply in the Territory to persons
charged with offences against the Corporations Law of the
Capital Territory, or against the Corporations Law of a State
where jurisdiction has been conferred on a Court of the
Capital Territory: sub-s.65(1).

PART 10 - THE NATIONAL GUARANTEE FUND

221. On the establishment of the ASX a National Guarantee
Fund, made up of the pooled assets of the existing fidelity
funds was established in accordance with the Australian Stock
Exchange and National Guarantee Fund Act 1987. One function of
the fund is to meet certain claims in respect of defaults by
dealers who are members of the ASX. If a broker defaults or is
suspended, that broker's clients can claim against the fund if
they do not receive scrip for settled purchases or payments
for settled sales.

222 . The fund also benefits a selling or buying broker where
there has been default by the broker on the other side of a
transaction. The fund can also compensate clients on whose
behalf property was entrusted to a member where the member has
becomes insolvent and there is a deficiency in their property.

223. The fund is run by a corporation, the Securities Exchange
Guarantee Corporation ('SEGC'). Eligible stock exchanges are
members of the SEGC.
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Proposed s.66: Interpretation

224. This section provides that SEGC means a body corporate
nominated by the Minister as the Securities Exchanges
Guarantee Corporation under section 67.

Proposed s.67: Minister to nominate SEGC

225. The Minister is empowered to nominate a company limited
by guarantee as the SEGC. SEGC is responsible for the
operation of the National Guarantee Fund (NGF). Included in
the criteria for nomination are the ability of the body
corporate to perform its functions under the Fund provisions
having regard to the interests of the public, the sufficiency
of indemnity insurance and the suitability of the business
rules in respect of ensuring safety of property and protection
of the interests of the public. Membership of the corporation
is to be limited to the ASX Ltd. and any other eligible
exchanges.

226. The National Securities Exchanges Guarantee Corporation
Ltd., which had been nominated as the SEGC by the Ministerial
Council under the corresponding section of the co-operative
scheme, will be deemed to have been nominated as the SEGC by
the Minister, sub-s.59(5).

Proposed s.68: SEGC's function and powers under Part 7.10 of
the Corporations Law

227. The SEGC has, in addition to general corporate powers and
capacities of a company, the functions and powers conferred on
it by Part 7.10.

228. The general provision in s.162 of the Corporations Law
which enables a company to be restricted or prohibit from
certain exercises of power by its constitution will not apply
to the above mentioned functions and powers.
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Proposed s.69: Establishment of National Guarantee Fund

229. The provision will enable the SEGC to establish and
maintain the NGF as soon as practicable after the commencement
of Part 11.

PART 11 - MISCELLANEOUS

Proposed s.70: National business names register

230. When the Minister is satisfied that the ASC has access to
the business names registers of a jurisdiction or
jurisdictions the Minister is empowered by proposed s.70 to
make a declaration to this effect in the Gazette. Under the
Heads of Agreement for the establishment of the national
scheme the Commonwealth and the States and the Northern
Territory have agreed that there will be a national business
names register established by the States to which the ASC has
on-line access.

Proposed s.71: Companies Unclaimed Money Account

231. Proposed s.71 is based on s.1338 of the Corporations Act.
It provides for the establishment of a Trust Account into
which unclaimed money will be able to be paid under the
Corporations Law of the Capital Territory and other
jurisdictions. There is to be a single Trust Account for the
national scheme. Accordingly s.1338 is being repealed and the
Trust Account established solely under Commonwealth
legislation.

232. Sub-s5.71(3) will enable money standing to the credit of
the Account to be paid in accordance with Part 9.7 of the
Corporations Law of the Capital Territory and other
jurisdictions -

Proposed s.72: Companies Ligquidation Account
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233. The provision will enable money standing to the credit of
the Companies Liquidation Account established by the Companies
Act 1981 to be dealt with in accordance with s.427 of that
Act. Section 1341 (b) of the Act which was to have dealt with
this money is being repealed.

Proposed s.73: Regulations for the purposes of this Act

234. The provision will enable the Governor-General to make
regulations not inconsistent with the Act prescribing all
matters required or permitted by the Act to be prescribed by
the regulations, or necessary or convenient to be prescribed
by regulations for carrying out or giving effect to the Act.
This regulation making power is mutually exclusive of the
regulation making power in Part 5 of the Act.

PART 12 - TRANSITIONAL

Background

235. The co-operative scheme companies and securities
legislation is not to be repealed. This is because the
operation of other State legislation depends upon the
continued operation of the co-operative scheme State Codes.
Further the external administration of existing companies is
to continue under the existing legislation.

236. This Part makes provision for the interaction of the new
national scheme legislation and the co-operative scheme

legislation.

Proposed s.74: Co-operative Scheme Acts

237. This provision sets out those Acts that are referred to
as the Co-operative Scheme Acts for the purposes of Part 12.
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Proposed s.75: National scheme laws of the Capital Territory

238. This provision states that for the purposes of this Part,
the Act, the Corporations Law of the Capital Territory and the
ASC Law of the Capital Territory are referred to as the
national scheme law. A similar provision will appear in each
of the State Application Acts. This will enable the body of
Commonwealth and State law to be known collectively as the
national scheme laws.

Proposed s.76: National scheme laws prevail over Co-operative
Scheme Acts

239. This section provides that if there is any inconsistency
a national scheme law of the Capital Territory will prevail
over a Co-operative Scheme Act.

240. Under the Heads of Agreement for the establishment of the
national scheme, the national scheme laws are to operate as if
they are Commonwealth laws. Accordingly, for the purposes of
this provision, "inconsistent" is to have the same meaning as
in s.109 of the Constitution.

Proposed s.77: Regulations may exclude operation of Co-
operative Scheme Acts

241. This section will enable regulations to be made excluding
the operation of prescribed provisions of the Co-operative
Scheme Acts.

Proposed s.78: Effects of Sections 76 and 77

242 . To the extent that a co-operative scheme Act ceases to
operate by virtue of inconsistency (under s.76) or because of
a regulation made under s.77 it is to be taken to be repealed
for the purposes of the Acts Interpretation Act 1901. Relevant
provisions of that Act provide for example that the repeal
does not:
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* affect anything previously done under the repealed
provision; or

* affect any right, privilege or obligation acquired under
the repealed provisions.

Proposed s.79: Regulations may modify Co-operative Scheme Acts

243. This section will enable regulations to be made modifying
the operation of provisions of a Co-operative Scheme Act. Such
regulations may enable provisions rendered inoperative by
ss.76 or 77 to have effect.

Proposed s.80: Updating reference to Co-operative Scheme Acts
and regulations

244. This provision will enable references in Capital
Territory or State legislation to the co-operative scheme
legislation or to provisions contained in that legislation to
be read as references to the corresponding provisions of the
national scheme laws.

Proposed s.81: Saving of provisions about Australian Stock
Exchange Limited

245. Proposed s.81 specifically preserves the operation of Pt.
ITA of the SIA which makes various provisions for the
operation of the Australian Stock Exchange Limited.

PART 1 - THE CORPORATIONS LAW

Proposed s.82: The Corporations Law

246. This section will enable new headings to be inserted in
the Corporations Act for the purposes of delineating the
Corporations Law.
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Citation

247. In each jurisdiction, the Corporations Law may be
referred to as the Corporations Law.

Commission has general administration of this law

248. The ASC has the general administration of the
Corporations Law of the enacting jurisdiction.

Cl.7: The rest of the Principal Act becomes part of the
Corporations Law

249. This new section will enable the Corporations Act as
amended by Schedule 1 and 2 of the Bill to become the
remainder of Corporations Law.

PART 3 - AMENDMENTS OF THE CORPORATIONS LAW

Cl.8: Principal Law

250. This new section will provide that a reference to the
Corporations Law in Part 3 means the Corporations Law set out
in section 82 of the Corporations Act 1989.

Cl.9: Amendments

251. This new section will provide that the Corporations Law
is amended as set out in Schedules 3,4, 5 and 6 of the Bill.

PART 4 - AMENDMENTS OF THE AUSTRALIAN SECURITIES COMMISSION
ACT 1989

BACKGROUND

252. This Part, together with the amendments in Schedule 7 to
the Bill, amends the Australian Securities Commission Act 1989
("the ASC Act") to convert it from a Commonwealth law applying
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of its own force throughout Australia, into a law relating to
the regulation of corporations, securities and the futures
industries in the ACT. As with the Corporations Act 1989, it
has been agreed that the States and Northern Territory will
pass legislation applying provisions of the ASC Act to their
own jurisdictions, and conferring powers on the ASC to
administer the Corporations Law of their respective
jurisdictions. The amendments are therefore designed to make
parts of the ASC Act suitable for application as a uniform law
relating to the administration of the Corporations Law.

253. The amendments contained in this Part amend sections 1 -4
in Part 1 of the ASC Act, and deal with the objects of the ASC
and the citation of provisions of the ASC Law. The amendments
contained in Schedule 7 amend the remainder of the ASC Act to
make it suitable for application as a uniform law in the
States and Northern Territory.

Clause 10: Principal Act

254. In Part 4, the ASC Act is referred to as the Principal
Act.

Clause 11: What this Part does

255. In Part 4, references to the Principal Act should be read
as references to the ASC Act.

256. This provision will also enable the ASC Act to be
transformed into a law relying on s.122 of the Constitution
for the regulation of corporations, securities and futures
industry, cl.11(1).

257. This provision will also enable the States to confer
functions and powers on the Companies and Securities Advisory
Committee, the Takeovers Panel, the Companies Auditors and
Ligquidators Disciplinary Board and Accounting Standards Power
Board, cl.11(2). Through the transformation of the ASC law
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into a law based on the territories powers, this provision
will enable the States to apply provisions of the ASC Act as
their own law, cl.11(3).

Clause 12 - Repeal of section 3 and insertion of new section

258. This clause repeals s.l1 of the ASC Act (which deals with
citation) and replaces it with the following Divisions and
sections.

Division 1 - Objects

Proposed section 1 - Objects

259. This section will replace the existing provision dealing
with objects, s.3. Consistent with the legislative scheme
being adopted, the primary object of the amended ASC Act is to
establish an Australian Securities Commission to administer
such laws of the ACT, the States and other Territories as
confer functions on it. As previously, the ASC Act also
establishes a Companies and Securities Advisory Committee, a
Corporations and Securities Panel, a Companies Auditors and
Liquidators Disciplinary Board, an Australian Accounting
Standards Board and a Parliamentary Joint Committee on
Corporations and Securities, to perform various roles in
relation to the regulation of corporations and the securities
and futures industries.

260. Proposed sub-s.(2) mirrors existing sub-s.3(2) and sets
out the ASC's objectives in exercising its powers and

performing its functions.

261. In performing its functions the ASC will have among its
objectives:

* the maintenance and improvement of capital markets
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* maintenance of investor confidence
* achievement of uniformity
* enforcement of national scheme laws.

252. Proposed sub-s. (3) provides that the ASC Act should be
interpreted accordingly, having regard to the preceding
statement of objects.

253. Proposed sub-s. (4) clarifies that, notwithstanding that
proposed sub-s. (1) refers to the ASC administering laws of the
ACT, the Act should not be construed as "an Act providing for
the ... administration of [the] Territory" within the meaning
of sub-s.22(3) of the Acts Interpretation Act 1901. The effect
is that references in any Act to a law of the Commonwealth can
be taken to include a reference to the ASC Act.

Division 2 — Citation

254. This Division, which corresponds to proposed Part 3 of
the Corporations Act 1989, deals with citation of the ASC Act
and regulations made under the Act. It expands on current s.l.

Proposed Section 1A - Short title

255. This section, which has the same effect as current s.3,
provides that the Act may be cited as the Australian
Securities Commission Act 1989

Proposed section 1B - Alternative citations of this Act and
regulations made under s.251

256. This section provides that the Act may also be referred
to as the ASC Law of the ACT, or simply as the ASC Law
(subject to proposed s.1D). Similarly, regulations made under
the Act may be referred to as the ASC Regulations of the ACT,
or simply as the ASC Regulations (subject to proposed s.1D).
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Proposed section 1C - Citation of provisions of this Act, and
regulations under s.251 applying as law of another
jurisdiction

257. Where a law of another jurisdiction provides for
provisions of the ASC Act or the regulations made under that
Act to be applied as the law of that jurisdiction, the
provisions may be referred to, for the purposes of an Act or
Law of the ACT or an instrument made under such Act or Law, as
the ASC Law of that jurisdiction or ASC Regulations of that
jurisdiction, as the case may be.

Proposed section 1D - Reference to ASC Law and ASC Regulations

258. The purpose of this section is to enable the ASC Law of
the ACT and all other jurisdictions to be treated, for all
intents and purposes, as a single national law covering all of
Australia. It provides that a reference in any instrument (as
defined in sub-s.1D(5)) to the ASC Law or ASC Regulations
shall be taken to include a reference to the ASC Law or ASC
Regulations of all jurisdictions. This presumption does not
apply where the reference is expressed as a reference to the
ASC Law or ASC Regulations of a jurisdiction (sub-s.1D(4)), or
where the instrument evinces a contrary intention (sub-
s.1D(3)). An instrument includes an Act, an award, an order, a
notice, a certificate, a license, an indictment and any other
document whatever (including a private document).

Proposed section 1E - Saving of citation provisions of other
Jjurisdictions

259. So as to enable corresponding citation provisions in the
ASC Law of other jurisdictions to mesh with these provisions,
this section specifically provides that these citation
provisions are not intended to affect the corresponding
operation of citation provisions in other jurisdictions.
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Division 3 - Commencement and Application

260. After proposed s.lE a new heading, "Division 3 -
Commencement and Application" is inserted, to reflect that the
next following section (s.2) deals with commencement and not
citation.

Clause 13 - Repeal of section 3

261. This clause repeals existing s.3, which is to be replaced
by proposed s.1A.

Division 4 - Interpretation

Clause 14 - Insertion of Division heading

262. This clause inserts a new heading, "Division 4 -
Interpretation”, after current s.4, consequential upon the
insertion of new Divisions 1, 2 and 3 described above.

Clause 15 - Further amendments

263. This clause provides that the ASC Act is also amended as
set out in Schedule 7.

PART 6 — AMENDMENT OF OTHER ACTS

Clause 16: Amendments of the Acts Interpretation Act

Proposed s.40: Reference to Corporations Law and Australian
Securities Law

264. This section provides that for the purposes of the
interpretation of other Commonwealth legislation any reference
to the Corporations Law and Corporations Regulations will mean
the Corporations Law and Corporations Regulations of the
Capital Territory and the States and the Northern Territory.



85.

Clause 17: Amendments of the Cash Transactions Report Act

265. This provision will amend the Cash Transactions reports
Act 1988 to enable information to be obtained by the Cash
Transaction Reports Agency in relation to an investigation of,
or prosecution of, a person for an offence against the
Corporations Law of any jurisdiction. Proposed s.243D of the
Corporations Law will require a cash dealer who has reasonable
grounds to suspect that he or she has information concerning a
cash transaction that may be relevant to the investigation of
an offence against the Corporations Law to report that to the
Agency. The Agency is empowered to provide information
obtained from such reports to the ASC to facilitate the ASC's
law enforcement functions.

Clause 18: Amendments of the Crown Debts (Priority) Act

266. This section will amend the Crown Debts (Priority) Act
1981 to be amended to include a reference to the Corporations
Law of the Capital Territory.

Clause 19: Amendments to the Taxation Administration Act

267. Section 3E of the Taxation Administration Act 1953
provides the Commissioner of Taxation with a discretation to
disclose taxation information to an officer of an authorised
law enforcement agency.

268. This provision will amend that Act to enable information
to be disclosed to the ASC to facilitate their law enforcement
functions.

PART 7 — REPEAL OF ACTS

Clause 20: Repeal

269. This section lists a number of Acts which formed part of
the Corporations Law package of legislation which are now
unnecessary in light of the Corporations Act now being a law
that is to be applied by the States and the Northern
Territory, cl.13(1).
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270. Sub-Cl.13(2) provides for repeal of co-operative scheme
legislation which has not yet commenced operation.
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SCHEDULE 1 - AMENDMENTS TO ENABLE THE CORPORATIONS LAW TO BE
APPLIED AS A LAW OF EACH STATE AND TERRITORY

Introduction

271. Schedule 1 contains amendments for the purposes of
converting the Corporations Act 1989 into a law for the
Australian Capital Territory in a form appropriate for
application as the law of the States and the Northern
Territory, in the context of the new national scheme for
corporate regulation in Australia. The amendments in general
terms have the following specific purposes:

* Removal of constitutional underpinning

The Act is presently drafted in terms of relevant heads of
Commonwealth legislative power and subject to constitutional
constraints. As the Commonwealth Parliament has plenary powers
to legislate for the Australian Capital Territory (s.122 of
the Constitution) it will be possible to remove the specific
underpinnings and drafting devices which appear in the Act. In
so doing, many provisions which because of limitations to
Commonwealth power are narrower in scope than the
corresponding provisions in the present co-operative scheme
legislation will be brought into line with those provisions.

* Jurisdictional nexus

The Corporations Act was enacted as a law of national
application. Although it is to become the basis of a national
legislative scheme, the Act as a law for the Australian
Capital Territory and when applied a law of the other
jurisdictions will only be capable of applying to persons,
acts and things with an adequate nexus with each Jjurisdiction.
Accordingly, where necessary, amendments are proposed to
ensure that provisions only



88.

apply where there is such a nexus rather than purporting to
operate as a national law. In some places, amendments to
relevant definitions have been sufficient while in others,
substantial amendments have been made.

* Neutralising of language

There are textual variations in the co-operative scheme
legislation, from jurisdiction to jurisdiction. As far as
possible these will be avoided in the Corporations Law of each
jurisdiction by the use of 'neutral' language in the
Corporations Law for the ACT. That is, amendments will be made
to the Act so that the Corporations Law will be capable of
literal application by the other jurisdictions. This contrasts
with existing co-operative scheme arrangements under which the
text of the legislation enacted for the Australian Capital
Territory is varied by "translator" provisions in the course
of being applied as the law of other jurisdictions.

* Jurisdiction of Courts

Jurisdiction to deal with matters arising under the Act was,
in general terms, to have been conferred concurrently on the
Federal Court and the State Supreme Courts. Many provisions
dealing with Courts were framed on the basis that this
jurisdiction would be federal jurisdiction under a
Commonwealth Act of national application. A number of
amendments are now necessary to take into account the new
basis of the legislation under which jurisdiction will be
conferred under the laws of the Commonwealth, the States and
the Northern Territory.

* References to "corresponding" law

A number of provisions of the Act refer to corresponding
provisions in the co-operative scheme and former companies and
securities laws. As it will now be
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necessary to also refer to corresponding provisions in the
Corporations Law of other jurisdictions, the existing
references in the Act will be amended by provisions of this
Schedule to refer to "previous corresponding laws" or an
appropriate variation thereof to fit the particular context.

AMENDMENTS OF CHAPTER 1

Part 1.1 - Preliminary

272. The proposed amendments omit the heading to Chapter 1 and
repeal Part 1.1 which set out various preliminary provisions.
A new Chapter heading and preliminary provisions of the
Corporations Law are inserted by cl.6 of the Bill. Some of the
matters dealt with the present preliminary provisions will be
dealt with in the covering clauses of the Act.

Section 6 - Effect of this Part

273. With the introduction of the concept of 'Chapter 6 body'
(cf. s.58A), the interpretation provisions of Part 1.2 will
apply in relation to Chapter 6 as though a Chapter 6 body were
a body corporate.

Section 8 - How to read references to provisions of this Law

274. Re-enacted section 8 seeks, so far as possible, to enable
the Corporations Laws of the various jurisdictions to operate
as a single national law applying throughout Australia.
References to the Corporations Law or to particular provisions
of the Corporations Law are to be taken as being reference to
the Law or the provisions as applied in each jurisdiction. The
effect of this is that as far as possible, a person using the
Corporations Law of any jurisdiction will not have to
distinguish between it and the corresponding laws of other
jurisdictions.
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275. The exceptions to this approach will be required either
by express contrary intention or by context, or will be
prescribed by regulations. In particular, express mention of
'the Corporations Law of this jurisdiction' will be taken to
refer only to the particular jurisdiction, as will references
in the provisions set out in proposed s.8(5) (c).

Section 8A - Corporations Regulations, and application orders,
of a jurisdiction treated as part of that jurisdiction’s
Corporation Law

276. By proposed s. SA a reference to this Law includes a
reference to the regulations and application orders: and a
reference to the Corporations Law of a jurisdiction includes a
reference to Corporations Regulations and applications of that
jurisdiction.

277. In effect proposed s.8A extends the existing
interpretation provisions under which a reference to the Act
includes a reference to the regulations by taking into account
the introduction of application orders and catering for the
fact that the Corporations Law will be part of a system of
applied laws.

Section 9 - Dictionary

278. This section is to be retained as the general dictionary
for the Corporations Law, but the revised constitutional basis
of the regulatory scheme has necessitated or allowed a number
of amendments, by way of omission, replacement, alteration or
addition of definitions.

279. Where definitions are omitted and not replaced, this
occurs because the term is no longer used in the Law. Often
the reason for this is that the term was used in the
Corporations Act as, or as part of, a constitutional device
which was designed to ensure the validity of particular
provisions as a Commonwealth law of national operation. For
example, a number of provisions were expressed to prohibit
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certain conduct in 'eligible circumstances' such as the
offering of prescribed interests made available by persons
other than corporations (Act s.1064(5)). That term reflected
the Commonwealth's power in relation to interstate trade and
territories. As devices like s.1064(5) can now be removed,
definitions such as 'eligible circumstances' can be simply
omitted. Such instances of omission and non-replacement of
definitions are merely listed below, without further comment.

280. Amendments which alter definitions, or which add
significant definitions, are set out with some comment or
explanation.

a) Definitions which are to be omitted and not replaced:

'close corporation'

'eligible circumstances'

'eligible corporation'

'eligible futures advice business'
'eligible futures adviser'
'eligible futures broker'
'eligible futures broking business'
'eligible futures conduct'’
'eligible futures contract'
'eligible futures market'
'eligible investment advice business'
'eligible securities'’

'eligible securities business'
'foreign corporation'’

'insurance corporation'
'interstate'

'trading activities'

'trading corporation'’

'transfer day'

'Type A body'

'Type B body'

b) Amendments to, or replacements of definitions include the
following:



92.

'accounting standard’

281. The definition of accounting standard is to be replaced
with a new definition reflecting the relocation of the
standards provision (as amended) to s.32 of the covering
clauses of the Act, and recognising the Jjurisdictional
limitation on the setting of accounting standards.

'Act’

282. This replacement definition reflects the role which State
and Territory legislation will play in the new regulatory
scheme.

'ancillary offence'

283. This replacement definition extends the existing
definition by including reference to s.5 of the Crimes Act
1914. In addition, it recognises the 'federalising' of
Corporations Laws offences in referring to the application of
Crimes Act 1914 provisions as State or Territory law.

'approved securities organisation'

284. This replacement definition removes a former
constitutional limitation on this term, so that the term now
refers to a body corporate which is approved pursuant to s.770
of the Corporations Law of this jurisdiction.

'Australia’

285. This replacement definition recognises the revised
constitutional basis of the Law as part of a system of State
and Territorial laws. This necessitates mention of the coastal
sea of each jurisdiction and the exclusion of the external
Territories.
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'banning order'

286. The replacement definition reflects the new legislative
basis for the operation of the Corporations Law. As the Law
now operates as a State or Territory law rather than a stand-
alone Commonwealth Act, most references to a banning order
refer to such an order made under Chapter 7 or 8 of the
Corporations law of the particular jurisdiction - see paras.
(b) and (d) of the definition. In those provisions (ss.835,
836 1199 and 1199A) where it is necessary to give national
effect to such an order, the term is given an expanded meaning
to include an order made under a corresponding law.

'Board’

287. This replacement definition reflects the application of
the Corporations Law as a State Law. The amendment to this
definition is consequential upon the renaming of the
particular body - it is to be known as the "Australian
Accounting Standards Board".

'body corporate'

288. The inclusion of an unincorported registrable body in
this definition will ensure the application of the provisions
of Chapter 1 and of section 230 (disqualification from
management of bodies corporate) to certain unincorporated
bodies which approximate corporations. The term will also
refer to a Chapter 6 body (which is capable of including
certain unincorporated bodies) when used in that Chapter.

289. The express references to 'foreign company' in the
existing definition are subsumed into the definition of

'corporation' (para. (a) thereto).

'clearing house'

290. The amendments to the definition of clearing house remove
references to eligible corporations. The term 'eligible
corporations' was used to provide a link with a head of
Commonwealth constitutional power and as such is no longer
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required. The amendment also inserts a reference to subsection
1131 (4) so that clearing houses approved under a previous law

are clearing houses for the purposes of the Corporations Law.

'clients' segregated account'

290. The amendment to this definition removes a reference to
money deposited under a corresponding law to section 1209.

291. The substitution of 'corresponding previous law' for
'corresponding law' preserves the meaning of this definition
in line with the distinction which s.58 now makes between
those terms.

'commencement'

292. In order to clarify references to the commencement of the
Corporations Law (as distinct from the Corporations Act), the
commencement of the Law is defined as the time at which the
Law comes into operation.

'company'

293. The major denotation of this term has been amended so
that it is consistent with the co-operative scheme definition
of 'company'. In particular, the term is jurisdictionally
limited, in as much as it refers to a company incorporated
'under the Corporations Law of this jurisdiction'.

294. The definition is 'sliced' into four subsidiary
denotations, being:

(1) The term includes a 'recognised company' (see definition)
where it is used in the definition of a group holding company,
in relation to service of documents on a company, oOr in
relation to stays of execution and proceedings against a
company in the context of official management or creditors'
voluntary liquidation;
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(i1i) The term includes 'registered bodies' (see definition) in
Part 3.5, requiring those bodies to adhere to the provisions
relating to the registration of company charges;

(iii) The term includes a 'Part 5.7 body' (see definition) in
Part 5.8, thus applying to those bodies the offence provisions
relating to external administration; and

(iv) For the purposes of Chapter 6, the term "company" means:

* a company incorporated or taken to be incorporated under
the Corporations Law of the particular jurisdiction;

* a body corporate that is incorporated under some other law
of the particular jurisdiction and is listed on a local

securities exchange; or

* a Chapter 6 company formed in this jurisdiction which has a
share capital (see new s.53A).

'company limited by shares'

295. The replacement definition in effect reflects the
omission of para. (b) of the existing definition as the term
will not be used in relation to a State or Territory in the
Corporations Law.

'constitution'

296. The amendment is consequential upon the reintroduction of
the concept of 'recognised companies' and the removal of the
concept of a company of a State or Territory from the
Corporations Law.
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'corporation'

297. This replacement definition in effect returns the meaning
of this fundamental term to the meaning which it had under the
Companies Act and Codes. In part this reflects the fact that
the 'constitutional' function of the existing definition in
the Act is no longer necessary. It also reflects an agreement
amongst the relevant Ministers of the Commonwealth and the
States, that the status quo should be preserved in regard to
the extent to which the Corporations Law will apply to bodies
incorporated or formed under State legislation other than
companies. Such bodies are in most jurisdictions exempt from
many provisions of the co-operative scheme legislation which
apply to companies by virtue of being excluded from the
definition of corporation in the jurisdiction concerned.

298. The proposed definition will not, however, vary textually
between the States and Territories, since the bodies of all
jurisdictions which are excluded from the definition will be
listed in each jurisdiction's Law (see s.66A).

'Court'’

299. The replacement definition reflects the fact that
jurisdiction under the Corporations Law will be jurisdiction
under the Laws of the various States and the Northern
Territory as well as the Commonwealth (and not simply
Commonwealth jurisdiction).

'dealers licence'

300. The 'slicing' of this definition recognises the
territorial limitations upon the State and Territory
jurisdictions under the applied law of which dealer's licences
will be given. The holding of a licence will entitle the
licensee to carry on business and to employ representatives in
any Australian jurisdiction. As well, a licensee will be an
'exempt recipient' throughout Australia for the purposes of
the prospectus provisions.
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301. Obligations imposed by way of regulation of licensees
will, however, be matters coming within power of the
jurisdiction in which the licence is issued.

302. This amendment, as a result, provides that for most
purposes the term "dealers licence" refers to such a licence
issued under the Corporations Law of this jurisdiction. In
those provisions (ss 780, 806, 807 or 1017A) where it is
necessary to recognise persons holding licences under the laws
of other jurisdictions, the term is given a broader meaning.

'debentures'

303. The substitution of 'body corporate' for 'corporation' in
this definition is consequential upon the amendments to the
definitions of those terms.

'Division 1 company'

304. The amendment to this definition reflects the revised
jurisdictional basis of company registration.

'Division 2 company'

305. This amended definition reflects the automatic deemed
registration of existing companies under Division 2 of Part
2.2. Service of documents on such companies will continue to
be consistent with service on other companies registered under
the Corporations Law, by virtue of the inclusion of the
reference in the definition to section 220.

'Division 3 company'

'Division 4 company'

306. The amendments to these definitions are similar to the
amendment to the definition of 'Division 1 company', and are
made for the same reason.
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'eligible securities conduct'

307. This definition is amended to omit constitutional
underpinning which was previously required to attract
Commonwealth heads of power. As amended, it means any conduct
in connection with dealing in or advising a person of
securities.

'Exchange subsidiary'

308. This amendment reflects the new legislative basis for the
operation of the Corporations Law. In ss.779 and 920, where it
is necessary to include within the term securities exchanges
located in other jurisdictions which are subsidiaries of the
Exchange, the term is given a broader meaning. Generally,
however, the term describes a securities exchange in this
jurisdiction which is a subsidiary of the Exchange.

'exempt public authority'

309. The replacement definition generally reflects the wording
of the definition in s.4(1) of the SIA with a view to
preserving the status quo in regard to the application of the
Corporation Law to public authorities.

'financial year'

310. The substitution of 'Law' for 'Act' in this definition is
consistent with the change in usage of these terms throughout
the Law.

'foreign company'

311. The substantial meaning of this definition, which is
based on the CA definition, is retained, while omitting terms
which were included for constitutional reasons, such as
'foreign corporation'. In particular, despite the return to an
applied laws regime, 'recognised company' is not included in
the amended definition.
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'Fund’

312. This amendment is consequential on the relocation of the
provisions establishing the Fund from s.929 of the
Corporations Law to s.69 of the Corporations Act 1989 applying
only in the ACT. This relocation was necessary to prevent the
establishment of a separate Fund in each applying
jurisdiction.

'futures advisory licence'’

313. By virtue of paragraph (a), a futures advisers licence
for the purposes of Chapter 1 and section 1173 of the
Corporations Law of one jurisdiction means a futures advisers
licence granted under Part 8.3 of the Corporations Law of any
jurisdiction.

314. However, for the other provisions of Chapter 8 in the
Corporations Law references to a futures advisers licence, are
references to a licence granted under Part 8.3 of the
Corporations Law of that jurisdiction.

'futures association'

315. By virtue of paragraph (a), a futures association for the
purposes of Chapter 1 and sections 1220, 1222, 1223 and 1269
of the Corporations Law of a jurisdiction, means a body
corporate for which an approval under section 1132 of the
Corporations Law of any jurisdiction is in force, or for which
an approval is taken to be in force by virtue of subsection
1132 (3) of the Corporation Law of any Jjurisdiction.

316. For the purposes of the remainder of Chapter 8 of the
Corporation Law of a jurisdiction, a futures association is
defined to be body corporate for an approval is in force under
section 1132 of the Corporations Law of that jurisdiction.
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'futures broker'

317. The amendment to paragraph (a) of this defi