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CORPORATIONS BILL 1988 - AMENDMENTS AND
INSERTION OF NEW CLAUSES
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OUTLINE

The Corporations Bill ("the Bill") was introduced into the
House of Representatives by the Attorney-General on 25 May
1988. It contains the substantive provisions necessary for the
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regulation of companies and of the securities and futures
industries in Australia. It is part of a package of Bills to
replace the existing co-operative scheme under which the
Commonwealth shares regulatory responsibilities with the
States and the Northern Territory. The Bill was introduced

5 together with the Australian Securities Commission Bill and
‘ the Close Corporations Bill.

2. The amendments to the Bill to be moved on behalf of the
Government can be grouped as follows:

(a) amendments designed to clarify aspects of the
fundraising reforms (Part 7.12 of the Bill).

(b) amendments necessary to bring administrative law
elements of the Bills into conformity with
i Commonwealth practice (see also the supplementary
explanatory memorandum to the Australian Securities
Commission Bill).

(c) amendments to ameliorate some unintended consequences
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of reforms which were designed to clarify, and to
rectify some technical anomalies in the operation of
certain co-operative scheme provisions.

(d) amendments to the futures industry provisions, which
the Attorney-General foreshadowed at the time of

introduction of the Bill, to minimise any disruption
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as a result of the constitutional underpinnings of

those provisions.

FINANCIAL IMPACT STATEMENT

3. The amendments will not have a significant financial
impact. There will, however, be some reduction of costs for
securities and futures industry participants by an
amelioration of the impact of certain of the Bill's provisions
on operational efficiency. In addition, fundraising costs will
be reduced by amendments designed to limit the number of cases
in which a prospectus is required and, in appropriate cases,
by amendments clarifying the information to be included in a
prospectus in those cases where prospectuses are still

required.

4. Conferral of jurisdiction on the Administrative Appeals
Tribunal (AAT) to conduct merits review of administrative
decisions (apart from decisions by the Corporations and
Securities Panel) will require additional resources for the
Tribunal. It is difficult to quantify the level of additional
resources required as a review of this nature has not been
available under the co-operative scheme. Whilst the simpler
procedures of the AAT may give rise to more applications for
review of administrative decisions than at present, there have

been very few appeals to the Supreme Court against decisions
of either the NCSC or its delegates.
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ABBREVIATIONS

5. The following abbreviations are used in this supplementary

explanatory memorandum:

ASC

ASC Bill

CA

CASA

CB

FIA

NCSC

SIA

Australian Securities Commission

Australian Securities Commission Bill 1988

Companies Act 1981

Companies (Acquisition of Shares) Act 1980

Corporations Bill 1988

Futures Industry Act 1986

National Companies and Securities Commission

Securities Industry Act 1980
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NOTES ON AMENDMENTS TO CLAUSES

AMENDMENTS TO CHAPTER 1 - INTRODUCTORY

Amendment (1) : Cl1.9 - Dictionary : “convertible note”

6. A definition of convertible note has been inserted in the
general definition provision in cl.9 of the Bill. This
definition, which adopts the meaning of that term in the
Income Tax Assessment Act 1936, is the same as the definition

of convertible note in cl1.603 that applied specifically for
the purposes of Chapter 6 - Acquisition of Shares. The
provision now has a wider application because of its use in
other amendments to the Bill (eg see new cl.66(1)(h)(ii) of
the Bill). The existing definition in ¢1.603 is now not
necessary and is to be deleted (see Amendment ( )).

Amendment (2) : C1.9 - Dictionary : "debenture®

7. A new paragraph (aa) is to be inserted into the definition
of debenture in cl.9 of the Bill. The new provision will make
it clear that a document acknowledging a debt transaction is
not to be regarded as a debenture where the transaction
occurrs in the ordinary course of business for both the
borrower and the lender. It will exempt transactions such as
ordinary business loans.

8. On the other hand the exemption will not be available in
respect of that part of the business of a corporation
comprising borrowing or providing finance, unless the offer or
issue of the debenture is otherwise excluded under cl.66 or an
exempting regulation is made under paragraph (e) of the
existing definition of debenture. This will mean, for
example, that a finance company or borrowing corporation, will
continue to be required to have a prospectus when offering
debentures to the public.

Amendment (3) : Cl. 9 - Dictionary : "eligible investment

advice business"

9. This amendment provides a reference to the definition of
this phrase in cl1.77.
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10. This amendment clarifies which meaning of securities

exchange is intended.

Amendment (5) : C1.9 - Dictionary : "eligible securities"

11. This amendment makes a minor drafting correction

Amendment (6) : Cl, 9 - Dictionary : “"eligible securities
business"

12. This amendment provides a reference to the definition of

this phrase in cl. 93.

13. The definition of "participation interest" is to be
amended in the light of the inclusion of a reference to a
"unit of a share" in cl.92.

Amendmen : ~ Dictionary : "r onsibl fficer"

14. This amendment makes a minor drafting correction.

Amendment (9) : Cl, 9 - Dictionary : * rities”

15. This amendment is consequent upon the amendment to cl.92.

16. The definition of securities has caused some confusion in
its present form, appearing as it does partly in c¢l.9 and
partly in cl1.92, The cl1.9 definition has therefore been moved
and consolidated into the definition in c1.92. The cl1.9
definition of securities now performs merely a
cross-referencing function.

Amendment (10) : Cl. 9 - Dictionary ; "securities adviser"

17. This amendment qualifies "representative" as a "securities
representative”, a term which is defined in cl.94.




18. This amendment provides a reference to the definition of

this phrase in c1.93.

Amendments (12) and (13) : Cl, 9 - Dictionary : "stock
exchange"” and "securities exchange"

19. These amendments make minor changes to the above

definitions.

20. "Stock exchange" and "securities exchange" are both
defined in cl. 9 for the purposes of Chapter 6 (the takeovers
chapter), as the Australian Stock Exchange Ltd or a body
corporate declared by the regulations to be a stock exchange
or securities exchange respectively.

21. These definitions reflect the existing definitions in
CASA.A regulation under CASA declares the ASX subsidiaries as
stock exchanges and securities exchanges. These subsidiaries
will remain stock exchanges and securities exchanges for the
purposes of the Bill. Accordingly the definitions of stock
exchange and securities exchange have been amended to
explicitly include the ASX subsidiaries in those definitions.

Amendment (14) : Cl. 9 - Insertion of new definition of

Tribunal

22. Unless the contrary intention appears in the Bill,
‘Tribunal’ will mean the Administrative Appeals Tribunal (AAT).

23. This definition is relevant for the purposes of the
amendment to cl1.290 which is consequent upon new Part 9.4A of
the Bill which will provide for the AAT to review certain
decisions made under the Bill by the Minister, the ASC and the
Companies Auditors and Liquidators Disciplinary Board.
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Amendment (15) : Cl. 12 - Matters in respect of voting shares

24, This is a minor clarifying amendment.

25. Clause 12 deals with the circumstances in which an
"association" between 2 people may arise. The use of the word
"may" in cl.12(1)(d) is imprecise and could cause some doubts
about the application of the provision. Replacing the word
"may" with the phrase "has or will" clarifies the position.

Amendment (16) : Cl1.25 - Dealing in futures contracts : general

26. There has been some confusion about what conduct is
encompassed by the expression "on the broker's behalf". Some
commentators have interpreted this expression as covering only
conduct within a representative's actual or apparent authority
whereas it was intended that it also encompass conduct which
is outside the authority of the representative. The words "on
the broker's behalf" have therefore been deleted and replaced
with words which make it clear that conduct outside the
authority of the representative is included.

Amendment (17) : Cl1.25 - Dealing in futures contracts : general

27. This amendment is consequent upon the amendment to paras.
1126(2)(c) and 1132(2)(c) of the Bill and also prevents
sub-cls. 25(3)-(5) having an unintended effect for the
purposes of cls. 26, 27 and 28 (which are other interpretation

provisions concerning dealing in futures contracts).

Amendment (18) : C1.58 - Corresponding laws

28, Clause 58 deals, for transitional purposes with the
correspondence of the provisions of the Bill to the similar
provisions of previous State or Territory laws.
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29. The clause is to be amended to add a new sub-clause (2) to
make it clear that the 'short-hand' reference to the lodgement
or registration of a prospectus under a corresponding law
means the lodgement with, or registration by, the National
Companies and Securities Commission of a copy of the
prospectus under the previous corresponding law (for an
example of the use of this reference, see proposed new
cl.66(3)).

Amendment (19) : Cl1.66 - Excluded issues, offers and
invitations

30. Clause 66 of the Bill replaces the concept of "offer to
the public* and similar expressions in the CA. Instead an
approach is adopted in the Bill which specifically excludes
those situations in which a prospectus or other information
will not be required to be given to a person to whom an offer,
invitation or issue of securities is made.

31. The amendment, which will insert a new cl.66, will exclude
a wider number of offers and issues for which it would not be
appropriate to require a prospectus or other information under
Part 7.12. Generally, this is because, for example, the offer
or issue is free, is of an essentially ‘'private' character, or
is made to a person who would have, or have ready access to,

sufficient information in relation to the matter.

32. The new range of exclusions is set out in cl.66(1) and
(2). Cl.66(1l) deals with excluded issues and cl.66(2) with
excluded offers.

33. The additional categories where both issues and offers
will now be excluded are, where:

the securities are 'free', in that no consideration
is given for them (proposed new cl.66(1)(d) and
(2)(d) - which clarify and replace the previous
reference to "bonus shares" in existing
cl.66(1)(d)(ii));
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. the issue or the offer is made personally to not more
than 25 persons in the preceding 12 months (proposed
new cl.66(1)(e) and (2)(e)); and

. the issue or offer is made to an executive officer of
a corporation or a related corporation, to the close
relatives of such an executive officer, or to a body
corporate in which the executive officer has or the
close relatives have (either individually or
together) a controlling interest (proposed new
cl.66(1l)(f) and (2)(f)).

34. The limit of 25 on the number of offers which may be made
has been fixed at a level which will not make the formation of
small companies or other small offers or issues unduly
expensive. However, it will nevertheless be low enough to
ensure that it is unprofitable for fraudulent promoters to
operate within the exemption. At the same time, the ASC will
have available ¢1.995 and the injunction remedy from the court
in ¢1.1324 to curtail fraudulent promotions. 1In the case of
executive officers, who are persons concerned in or taking
part in the management of the company, it is not necessary to
require them to prepare, for their own information, a formal
offer document. Those persons and their close relatives can
be taken to be in a position to inform themselves about the
affairs of the company.

35. It is also not necessary to require a further prospectus
to be lodged in respect of the issue of new securities to the
existing holders of securities in the corporation or
undertaking through the exercise of a right granted by the
issuer to acquire, convert, or exchange securities in respect
of which a prospectus had been lodged when the person
initially became a holder of the securities. 1In such a case,
by acquiring the securities pursuant to that right, the
investor was agreeing to become involved in the scheme.

36. For this reason the following issues of securities will
also be excluded:
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relates to the entering
into of an underwriting
agreement, and that the
excluded issue is made to
the underwriter under the
agreement.,

. Cl.66(1)(d)(ii) - deleted as a result of new
(bonus shares) Cl.66(1)(d) and (2)(d)

. Cl.66(1)(e) and (2)(e) - new C1.66(1)(j) and (2)(h)
(offer or issue of
debentures to existing
debentures holders)

39. Proposed cl.66(3) is new and is a transitional provision
to save the effect of prospectuses lodged or registered under
a similar previous law of a State or Territory.

Amendment (20) : C1.67 - Exempt brokers and exempt futures
viser

40. This amendment makes a minor drafting correction.

Amendment (21) : Ci1, 68 - Exempt dealers and exempt investment
advisers

41. This amendment makes a minor drafting correction.

Amendment (22) : Cc1, 70 - Extension of period for doing an act

42. The phrase *,or further extend" has been omitted as
unnecessary.

Amendment (23) : C1.71 - Futures advice business and eligible
f r advice siness

43. This amendment has a similar effect to the amendment to
cl.73 (see below).
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Amendment (24) : Cl, 73 - Futures representatives

44. This amendment clarifies the operation of cl. 73,

45. Clause 73(3) of the Corporations Bill sets out the
circumstances in which a person will be taken to have done an
act or engaged in conduct as a futures representative of
another person. One of those Circumstances, set out in
paragraph (c), is that the person must have acted or engaged
in the conduct "on the other person's behalf".

46. There has been some confusion about what conduct is
encompassed by this expression. Some commentators have
interpreted this expression as only covering conduct within a
representative's actual or apparent authority whereas it was
intended that it also eéncompass conduct which is outside the
authority of the representative. The words "on the other
person's behalf" have therefore been deleted and replaced with
words which make it clear that conduct outside the authority
of the representative is included.

Amendment (25) : C1.73 - Futures representatives

47. This amendment makes a minor drafting correction.

Amendment (26) : Cl1. 77 - Investment advice business and

eligible investment advice business

48. This amendment makes a minor drafting correction by
substituting "securities” for "futures".

Amendment (27) : C1.77 - Investment advice business and

eligible investment advice business

49. This amendment is consequent upon the amendment to cl.94

(3)(c).

50. Clause 77(9), in effect, provides that where a person A
does an act as a representative of another person B then those

acts will be disregarded for the purposes of determining
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whether or not person A is carrying on an investment advice
business. As a consequence of the changes to the definition
of securities representative, cl.77(9)(b) has been amended to

use an expression corresponding with that used in cl.94(3)(c).

Amendment (28) : C1.92 - Securities

51. The definition of securities has caused some confusion in
its present form, appearing as it does partly in c¢l1.9 and
partly in cl.92. Clause 92 has therefore been amended by

consolidating the two definitions.

52. The amendment also makes it clear that a reference to a
share includes a unit in a share (see definition of

"securities" in CA sub-s.5(1)).

Amendment (29) : C1.93 - Securities business and eligible

securities business

53. This amendment is consequent upon the amendment to cl.94(3)

54. Clause 93(6), in effect, provides that where a person A
does an act as a representative of another person B then those
acts will be disregarded for the purposes of determining
whether or not person A is carrying on a securities business.
As a consequence of the changes to the definition of
securities representative, cl.93(6)(b) has been amended to use
an expression corresponding with that used in cl.94(3)(c).

Amendment (30) : Cl. 94 - Securities representatives

55. This amendment clarifies the operation of cl. 94 (3).

56. Clause 94(3) of the Corporations Bill sets out the
Circumstances in which a person will be taken to have done an
act or engaged in conduct as a securities representative of







