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CORPORATIONS BILL 1 - NDMENTS AND
INSERTION OF NEW CLAUSES

‘ QUTLINE

\ The Corporations Bill ("the Bill") was introduced into the
House of Representatives by the Attorney-General on 25 May
1988. It contains the substantive provisions necessary for

3 the requlation of companies and of the securities and futures
: industries in Australia. It is part of a package of bills to
replace the existing co-operative scheme under which the
Commonwealth shares regulatory responsibilities with the
States and the Northern Territory. The Bill was introduced
together with the Australian Securities Commission Bill and
the Close Corporations Bill.
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2. The Bill was debated, amended and passed by the House of
Representatives in late September 1988. It was introduced
into the Senate on 14 October 1988, and referred to a Joint
Select Committee of both Houses of Parliament for examination
on 17 October 1988. Over the course of its examination, the
Committee received and considered 61 written submissions and a
large number of letters providing individual views. It also
held 12 public hearings between 30 January and 2 March 1989.

3. The Committee's report was tabled on 13 April 1989. 1In

; the report, the Committee made a number of recommendations for
;Q changes to the Bill. The vast majority of the amendments to
the Bill to be moved on behalf of the Government spring from
the Government's acceptance of recommendations made by the
Committee.

4, Some of the significant amendments to be moved effect the
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following changes:-
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amendments will be made to cl.158, to ameliorate the
current requirement under the Bill for a company
which ceases to have substantial trading activities
to commence action to wind itself up;

. more categories of prospectuses will be subject to
lodgment with or pre-vetting by the Australian

Securities Commission;

the test for whether an offeror may compulsorily
acquire shares in the target will be altered, by
replacing the requirement under the Bill for the
offeror to acquire 75% of the outstanding shares with
the requirement (currently in the Companies
(Acquisition of Shares) Act 1980) that 75% of the

offerees accept the offer; and

. the ASC will be empowered to seek information as to
the beneficial ownership of shares in the company, at
the request of the company or a shareholder, provided
tﬁg requesting party pays the prescribed fee and the

ASC is satisfied that it would not be unreasonable to
require the information to be provided.

Financial Impact Statement

5. The amendments will not have a significant financial
impact. Although it is difficult to quantify the additional
costs of the proposals, it is clear that the amendment which
requires more categories of prospectuses to be pre-vetted by
the ASC will entail some additional expenditure by the ASC.
However, this will be somewhat offset by the amendment
enabling the ASC to seek information as to the beneficial
ownership of shares on behalf of the company or a shareholder
on payment of the prescribed fee, because the fee will largely
be determined on a "user pays" basis. The other proposals are

largely expenditure neutral.
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ABBREVIATIONS

6. The following abbreviations are used in this supplementary

explanatory memorandum:

ASC -

ASC Bill -

CA -

CASA -

CB -

FIA -

NCSC -

SIA -

Australian Securities Commission
Australian Securities Commission Bill 1988
Companies Act 1981

Companie Acquisition of Shares) Act 1980
Corporations Bill 1988

Futures Industry Act 1986

National Companies and Securities Commission

. Securities Industry Act 1980




NOTES ON AMENDMENTS TO CLAUSES

AMENDMENTS TO CHAPTER 1 - INTRODUCTORY

ASSOCIATES OF BODIES CORPORATE

Amendments (1) and (2): C1.11 - Associates of bodies corporate

7. These amendments amend cl.1ll so as to remove the extension
of the definition of ‘associate' in relation to a body
corporate to include executive officers. The reason behind
including executive officers in the definition was that under
the present co-operative scheme legislation there is an
anomaly, in that general managers are not deemed to be
associates whereas company secretaries who arguably are less
involved in management are deemed to be associates.

8. However, it is considered that, given the broad definition
of 'executive officer*', this change may have involved
significant extra administrative costs for companies in
ascertaining the shareholdings of their management staff and
publicising such information where the substantial
shareholding provisions apply. To avoid this cost, the words
"executive officer" have been removed from paras.(a) and (c)
of the definition of associate of a body corporate.

9. Of course, if a member of the management staff were in
fact acting 'in concert®' with the body corporate in relation
to a shareholding, that person would be deemed to be an

associate of the body corporate by cl.15(1).
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5.

EXCLUDED ISSUES, OFFERS AND INVITATIONS

10. The Bill adopts the approach of requiring that all issues,
offers and invitations with respect to securities other than
those which are specifically excluded, are to be made pursuant
to a prospectus. This replaces the “offer to the public" test
used in the CA. The range of exclusions from the requirement
to issue a prospectus are set out in cl.66. Clause 66(1)
deals with excluded issues and cl.66(2) deals with excluded
offers and excluded invitations. Except for cl.66(1)(q),
66(1)(h)(ii) and 66(1)(k), the provisions of cl1.66(2) parallel
those of cl.66(1).

11. The Joint Select Committee has recommended a number of
changes to cl.66 which would have the effect of requiring a
prospectus to be issued in cases where the Bill presently does
not require one. These amendments implement the
recommendations of that Committee. The effect of the
individual amendments is set out below.

Amendment (3): Cl1.66 - Excluded issues, offers and invitations

12. This amendment inserts a new cl.66(1A) which is an
interpretation provision applying only to cl.66. It contains
the following definitions.

"ClaS§"

13. This new definition is inserted consequent upon the
insertion of the new C€ls.66(3) and 66(4) by Amendment (14).

“listed corporation"

14. This new definition is inserted consequent upon the
amendments to cls.66(1)(g) and 66(1) (h) by Amendments (7) and
(8).




"prospectus"”

15. This definition is a restatement of the definition in
existing cl1.66(3). The definitions for cl.66 are being
consolidated in cl.66(1A). Minor drafting corrections have
been made to para.(b) of this definition.

Amendment (4) : Cl.66 - Excl issu ffers and invitations

16. Clause 66(1)(b) excludes from the prospectus requirements
the issue of securities to persons whose ordinary business is
to buy or sell securities, whether as principal or agent.

This clause is intended to exclude the issue of securities to

professional investors.

17. Pursuant to Recommendation 18(i) of the Joint Select
Committee, this amendment deletes cl.66(1)(b).

18. The Committee recommended the deletion of this exemption

because of:

. disquiet that retirees and pensioners whose sole
source of income are proceeds of investment of
superannuation and insurance payments might be
covered by this provision; and

. arguments that the exemptions for amounts exceeding
$500,000 (cls.66(1)(a) and (2)(a)) and for limited
numbers of offerees are sufficient to cover the
position of institutional investors, making this

exclusion redundant.

19. Amendment (10) correspondingly deletes cl.66(2)(b).

Amendment (5) : C1.66 - Excluded issues, offers and invitations

20. Clause 66(1)(e) excludes from the prospectus requirements
the issue of securities where those securities have been
offered to not more than 25 persons over a period of 12 months.
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7.

21. Pursuant to Recommendation 18(iv) of the Joint Select
Committee, this amendment excludes the offer of prescribed

interests from this exemption.

22. The Committee apparently accepted the view put to it by
the NCSC that because of the special variable nature of
prescribed interest schemes which can be offered to investors,
there is a greater chance of fraudulent promotions than with

share schemes.
23. Amendment (11) correspondingly amends cl.66(2)(e).

Amendment (6) : Cl1.66 - Excluded issues, offers and invitations

24. Pursuant to Recommendation 18(ii) of the Joint Select
Committee this amendment reduces from 25 to 20, the maximum
number of offerees to which offers may be made over 12 months
for the purposes of the limited offerees exception in

cl.66(l)(e).

25. The Committee bases this recommendation on the
recommendation of the Securities Information Review Committee
in its interim report Reforming the Law Relating to Offers of

Securities. Whatever number is chosen for this exception is
necessarily arbitrary. This amendment tips the balance
slightly more towards investor protection by further reducing
the incentive for fraudulent promoters to seek to operate

within this exemption.
26. Amendment (12) correspondingly amends cl.66(2)(e).

Amendment (7) : Cl. 66 — Excluded issues, offers and
invitations

27. Clause 66(1)(g) excludes from the prospectus requirement
the issue of securities pursuant to the exercise of an option.

-




8.

28. Pursuant to Recommendation 18(v) of the Joint Select
Committee, this amendment restricts this exception to the
issue of securities by a listed corporation pursuant to the

exercise of an option.

29. The NCSC recommended this amendment to the Committee. It
argued that the cl.66(1)(g) exclusion assumes that all
information relevant to an informed decision to exercise the
option will have been provided in the prospectus under which
the option was obtained. However, as the time between the
issue and exercise of the option becomes longer, this is less
likely as the prospectus information becomes out of date.
Listed companies are subject to the disclosure requirements of
the Stock Exchange Listing Rules as well as the informed
scrutiny of the market. Holders of options over the shares of
unlisted companies do not have similar protection.

Amendment (8) : Cl1.66 - Excluded issues ffers and invitations
30. Clause 66(1)(h)(ii) exempts from the prospectus
requirement the issue of shares upon the conversion of a

convertible note.

31. Pursuant to Recommendation 18(vi) of the Joint Select

Committee, this amendment restricts this exemption so that it
only applies to the shares of a listed corporation.

32, This amendment was recommended to the Committee by the
NCSC which stated that there seems to be no logical grounds
for a distinction in the exception provisions between
convertible notes and options. The reasons for distinguishing
between the issue of listed and unlisted shares upon the
conversion of convertible notes are similar to those in regard

to the issue of shares pursuant to the exercise of an option
stated under Amendment (8).
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Amendment (9) : C1.66 - Excluded issues, offers and invitations

33. Clause 66(1)(j) (i) exempts from the prospectus requirement
the issue of debentures to existing holders of debentures.

The literal wording of this provision would permit the issue
of debentures to holders of debentures and to holders of
convertible notes, and the issue of convertible notes to
holders of debentures and holders of convertible notes.

34. Pursuant to Recommendation 18(vii) of the Joint Select
Committee, this amendment makes it clear that:

(a) the offering of convertible notes to existing
debenture holders is not exempt; and

(b) the offering of debentures to existing convertible
note holders is not exempt.

35. The amendment omits cl.66(1)(j) and inserts in its place
new cls.66(1)(ja), (1)(jb) and (1)(j). Clause 66(1)(ja)
exempts the issue of debentures to existing debenture
holders. Clause 66(1)(jb) exempts the issue of convertible
notes to existing convertible note holders. The proposed
cl.66(1)(j) which exempts the issue of debentures by an
excluded corporation corresponds to existing cl.66(1)(3).

36. This amendment was recommended to the Committee by the
NCSC on the ground that '[i]lt is necessary to prevent
avoidance by the creative use of convertible notes, which fall
within the definition of "debenture"'.

37. Amendment (13) correspondingly amends cl.66(2)(h).

Amendmen 10): Cl. 66 - Excluded issues, offers and
invitations

38. This amendment corresponds to Amendment (4).
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Amendmen 11): C1 - Excl i ffers and

invitations

39. This amendment corresponds to Amendment (5).

Amendmen 12): C1 6 -Excluded issues, offers and invitations

40. This amendment corresponds to Amendment (6).

Amendment (13): Cl. 66 - Excluded iss offers and
invitations

41. This amendment corresponds to Amendment (9).

Amendmen 14): C1 - Ex i ffers an

invitations

42. This amendment omits the existing cl1.66(3) and replaces it
with new cl.66(3) and 66(4). The interpretation provision in
existing cl1.66(3) is restated in proposed cl.66(1A) (see
Amendment (3)).

43. The numerical 1limit in the limited offerees exclusion
(cls. 66(1)(c) and (2)(c)) applies only where the offer
relates to securities of the same class. In accordance with
Recommendation 18(iii) of the Joint Select Committee, this
amendment prevents corporations from issuing securities of
different classes so as to evade the intention of this

exclusion.

44. The proposed cl.66(3) provides that for the purposes of
the limited offerees exclusion, a share will be taken as being
in the same class as any other share, and a debenture will be
taken as being in the same class as any other debenture. As a
result, a corporation will be able to offer to 25 (or 20 if
Amendment (6) is adopted) persons, shares of any type over 12
months; and it will also be able to offer to 25 (or 20)
persons debentures of any type over the same period without

being required to issue a prospectus.
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45. The proposed new cl.66(4) similarly limits the scope for
any creative avoidance schemes involving the issue of units of
shares or convertible notes. It provides that for the
purposes of cl.66(3), a unit of a share will be taken as a
share, and a convertible note or units thereof will be taken
to be both a share and a debenture.







