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First Corporate Law Simplification Bill 

Outline 

1.1  This Bill simplifies the provisions in the Corporations Law on: 

• share buy-backs 

• proprietary companies 

• company registers. 

1 .2 In each area, the Bill achieves significant simplification of the text 
of the Law. It also simplifies the substance of the rules, 
eliminating unnecessary or redundant regulation. 

This is the first Bill in the Corporations Law Simplification 
Program. Background on how the Bill simplifies the Law is 
provided at page 4. 

 



Financial impact statement 
2.1  The Bill will financially benefit business by reducing the 

complexity of the rules and simplifying their 
expression. It will not have any impact on Government 
expenditure. 

2.2 The amendments proposed in Schedules 1  and 2 of the 
Bill dealing with share buy-backs will ease the 
regulatory burden on companies undertaking a share 
buy-back. Unnecessary and costly procedures have been 
eliminated, such as the need to obtain auditor and other 
expert reports, or to obtain a solvency declaration. The 
rules will be more clearly expressed, more uniform and 
fewer in number. 

2.3 The amendments proposed in Schedules 3 and 4 
concerning proprietary companies will assist small 
business operators. Companies will be able to be 
established more easily by incorporating with only 1  
member and 1  director. Proprietary companies will no 
longer have to hold annual general meetings. Nor will 
small proprietary companies have to prepare annual 
accounts, unless required to by the Australian Securities 
Commission (the 'ASC') or members holding 5% of 
their shares. A guide to the parts of the Corporations 
Law relevant to small business is included in the Law to 
assist small business operators in understanding and 
acting on their legal rights and obligations. 

2.4 The amendments relating to company registers 
proposed in Schedules 5, 6 and 7 will benefit 
business by: 
• removing the need to retain 5 obsolete or unnecessary 

registers, and 
• bringing together and simplifying the remaining rules 

concerning company registers. 

 



Highlights 

Share buy-backs 
• Unnecessary procedures and hurdles removed 

• Essential safeguards provided for shareholders and 

creditors 
• One-stop table to apply all provisions relevant to a particular 

buy-back 

Proprietary companies 

• Single director companies allowed 
• Comprehensive guide -for small business 

• Reduced accounting and financial reporting 

• Annual general meeting optional 

Company registers 

• 5 company registers abolished 
• Uniform rules in one place for registers of members, 

option holders and debenture holders 
• No unauthorised use of registers for 

junk mail  

Plain English drafting 

• Easier to understand provisions presented in improved 

layout 

• Provisions organised the way users want them 

• Signposts to related areas of the Law 

 



How the Law has been simplified 

3 .1  Th is  Bill s im p lifies  th e p rovis ion s  of th e 
Corpora t ion s  La w rela t in g to s h a re bu y-ba cks , 
p rop r ieta ry com p a n ies  a n d  com pa n y regis ters , a s  
th e firs t  s t a ge in  th e Corpora t ion s  La w 
Sim p lifica t ion  Progra m . 

3 .2  In  s im p lifyin g th es e 3  a rea s  of th e La w, th e Bill will 
s t rea m lin e th e La w, a ch ieve grea ter  con s is ten cy a n d  
rem ove u n n eces s a ry com plexit ies . Th e Bill h a s  been  
p repa red  a fter  exten s ive con su lta t ion  a n d  tes t in g 
with  u s ers  of th e La w. Propos a ls  for  ch a n ge were 
pu b lis h ed  in  Ma rch  a n d  April 1994 . A d ra ft  Bill wa s  
exposed  for  pu b lic com m en t  in  J u ly 1994 . Th e d ra ft  
Bill wa s  s u bs equ en t ly d is cu s s ed  a t  pu b lic s em in a rs  
h eld  in  Sep tem ber  1994  in  m os t  ca p ita l cit ies . 

The simplification program 
3 .3         Th e Govern m en t  a n n ou n ced  in  1993  th a t  it  wou ld  

u n der ta ke a  p rogra m  to s im p lify th e La w. Th e a im  is  
to s im p lify policy a n d  cla r ify word in g s o th a t  u s ers  
ca n  u n ders ta n d  a n d  a ct  on  th eir  r igh ts  a n d  
ob liga t ion s  u n der  th e La w. In  October  1993  th e 
Attorn ey Gen era l a ppoin ted  a  4 -pers on  Ta s k  Force to 
h a ve da yto-da y ca r r ia ge of th e s im p lifica t ion  
p rogra m . It  com p ris es  a n  exper ien ced  com m ercia l 
la wyer  from  th e p r iva te s ector , a n  exper t  in  p la in  
la n gu a ge, a  s en ior  legis la t ive d ra fter  a n d  a  s en ior  
policy a dvis er  from  th e Attorn ey-Gen era l's  
Depa r tm en t . 

3 .4  Th e Ta s k  Force is  a s s is ted  in  its  work  b y a  
Con s u lta t ive Grou p  of p r iva te  s ector  rep res en ta t ives  
of th e in ves tor  a n d  bu s in es s  com m u n it ies , in clu d in g 
officers  from  la rge com pa n ies , rep res en ta t ives  of 
s m a ll bu s in es s  orga n is a t ion s  a n d  s en ior  lega l a n d  
a ccou n tin g p rofes s ion a ls . Th e Ta s k  Force m eets  with  
th e Con s u lta t ive Grou p  a bou t  on ce a  m on th  to 
d is cu s s  th e p rogra m , to iden t ify p r ior it ies  a n d  to s eek  
th e rea ct ion  of Grou p  m em bers  to d ra ft  p ropos a ls , 
before th ey a re relea sed  to th e pu b lic for  com m en t . 

 
 



many companies refrain from carrying out buy-backs because of 
the cost and time involved in understanding and complying with 
the rules. 

 
3.7 A much higher degree of uniformity will be achieved in the new 

buy-back rules. They are set out in the chronological order that a 
company must follow, so that the Law can be used almost as a 
procedural manual. The relevant provisions are identified in easy-
to-follow tables, which can be used as indexes to the rules. 

 
3.8 The 89 sections in the current law will come down to 11 in the 

simplified version. 

A more accessible law 
The Law needs to be more accessible, particularly to those who 
are not professionally qualified in law or accountancy. They 
should be able to have a grasp of the general principles of the Law 
and an appreciation of their rights and responsibilities. 

3.10      One notable step towards making the Law more accessible is the 
small business guide that forms part of the proprietary companies 
amendments. It offers directors and shareholders an overview of 
the central rules that affect them in a way that is readily 
understandable. It is an introduction rather than a statement of the 
Law and it points readers to the operative sections. 

3.11      Those who have been asked to comment on the guide have 
responded favourably. The guide reflects many of their useful 
suggestions to improve its scope and clarity. Professional advisers 
involved in this process have suggested that the guide could be 
used as a bridge between client and adviser, especially if it were 
also published separately. It is intended to publish the guide 
separately. 

 
Lightening the regulatory burden 

3.12       As well as making the Law more accessible, it is important to 
ensure that its content is as easy as possible to comply with. 

3.13      Company registers have been an area where the regulatory 
burden has been too heavy. The new rules strip away 
duplication and abandon the need either to collect or supply 

 



3.14      The concentration on essential matters will make it 
easier for companies to comply with the remaining 
requirements. 

Catering for small business 

3.15      Numerous requests to consider the needs of small business 
led the Task Force to place small business structures high 
in its first priorities. The new provisions respond in 
positive and significant ways to the numerous requests for 
change to the Law as it affects small companies. 
• Financial reporting requirements under the Law have been 

reduced for most proprietary companies, but strengthened 
for companies which have a significant economic impact. 

• Proprietary companies now only need one director, so 
avoiding the need to ask family members or friends to 
assume the role and responsibilities of a director without 
having any real involvement in the company's operations. 

• Annual general meetings for proprietary companies are 
optional. 

Elimination of irrelevant requirements 

3.16     The Task Force considered 8 registers which 
companies are currently required to keep. In future, 
companies will be required to keep registers of: 
• members 
• option holders 
• debenture holders. 

3.17     The other 5 registers can be safely abandoned without 
affecting the rights of shareholders, creditors or others 
because the information will be available from the ASC 
and in some cases the ASX (Australian Stock Exchange 
Limited). The ASC records contain the essential 
information in these registers, but are easier to consult and 
offer more immediate access. 

 
Plain drafting and improved layout 

 



3.19       At the same time, the material is not broken up 
too much. Disjointed or fractured provisions can be 
almost as difficult to use as a cumbersome block of 
unbroken text. In the Bill, greater use has also been 
made of the technique of including more than one 
sentence in a subsection where that makes the 
section easier to follow as a whole. 

3.20     Removing verbiage and unnecessary procedures 
has allowed the text to be trimmed significantly. 
Only about 2 000 words are used to cover the 
buy-back provisions (as against about 
15 000 at present). The Task Force has sought to 
make the Law more comprehensible, without 
sacrificing precision. 

3.21       However, the Task Force has not been 
obsessed with length. Sometimes, extra text can 
be useful for readers. The small business guide, 
which summarises and provides signposts to 
provisions scattered all over the Law, is a good 
example of extra pages easing the reader's task. 

3.22        Laws are essentially reference books: users are 
continually dipping into them. Consequently, they 
need to be able to find sections quickly and to 
know what topic area they are reading. The new 
page layout used in the Bill seeks to respond to 
these needs of readers. It departs from the 
traditional layout in several ways. Section and 
clause numbers are on the same line as their 
headings, the left margin is wider and the new 
Parts and Divisions in Schedules 1, 3 and 5 have 
informative headers on each page giving instant 
indicators of Chapter, Part and Division topics. 
The pages have also been given a more open 
appearance to improve readability. This avoids 
cramped and cluttered pages and makes the text 
easier to use.

 



Corporations Act was designed to enable the adoption 
of simpler corporate rules for small business by 
reducing the financial and other reporting 
requirements imposed on small companies. This 
will instead be achieved by the amendments to the 
Law set out in Schedules 3 and 4. 

4.8 The Close Corporations Act will therefore be 
repealed, together with a number of associated 
Acts. 

 



Share buy-backs: Schedules 1 and 2 
Ou t lin e  

5 .1  Divis ion  4B of Pa r t  2 .4  of th e Corpora t ion s  La w (s ect ion s  
206AA - 206 VF) s ets  ou t  th e exis t in g ru les  con cern in g s h a re 
bu y-ba cks . Sch edu le 1  rep la ces  th e exis t in g Divis ion  4B of Pa r t  
2 .4  of th e La w with  a  n ew s h a re bu y-ba cks  Divis ion  com pris in g 
s ect ion s  206A - 206K. 

 
5 .2  Sch edu le 2  m a kes  a  n u m ber  of con s equ en t ia l a n d  rela ted  

a m en dm en ts  to oth er  p rovis ion s  in  th e La w wh ich  con cern  
s h a re bu y-ba cks . Th e ta b le a t  pa ra gra ph  5 .24  in d ica tes  th e 
releva n t  pa ra gra ph  in  th is  exp la n a tory m em ora n du m  for  ea ch  
item  in  Sch edu le 2 . 

Th e  n e w r u le s  

5 .3  S in ce 1989  Au s tra lia n  com p a n ies  h a ve been  a b le to bu y 
ba ck  th eir  own  s h a res . However , few com pa n ies  h a ve don e 
s o beca u s e th e exis t in g p rovis ion s  in volve expen s ive a n d  
u n n eces s a ry p rocedu ra l s teps  a n d  a re com plica ted . 

5 .4  Th e n ew Divis ion  4B of Pa r t  2 .4 : 

• a llows  a  com pa n y to b u y b a ck  its  own  s h a res  (oth er  th a n  
redeem a b le p referen ce s h a res ) if it  follows  th e p rocedu res  
it  la ys  down  (Sch edu le 1 , p ropos ed  s ect ion  206B) 

• m a kes  th e ru les  th e s a m e for  a ll types  of com pa n ies  

• m a kes  in n ova t ive u s e of a  ta b le to a pp ly th e va r iou s  
p rocedu ra l s ect ion s  to th e d ifferen t  types  of bu y-ba cks  
(Sch edu le 1 , p ropos ed  s ect ion  206C(1 )) - in  a dd it ion  to its  
opera t ive pu rpos e, referen ce to th e ta b le en a b les  ea s y 
a cces s  to th e a pp lica b le ru les  

• rep la ces  m a n da tory p rocedu res  in volvin g a u d itors , 
exper ts , a dver t is em en ts  a n d  decla ra t ion s , wh ich  a re n ot  
requ ired  in  m os t  overs ea s  ju r is d ict ion s , with  n ew 
s a fegu a rds  for  cred itors  a n d  s h a reh olders  th a t  focu s  on  
con t in u in g com pa n y s olven cy, fa irn es s  a m on g 
s h a reh olders  a n d  d is clos u re of a ll m a ter ia l in form a tion . 

5 .5  Th e n ew Divis ion  con t in u es  to opera te a s  a n  excep t ion  to th e 
exis t in g p roh ib it ion  in  s ect ion  205  of th e La w a ga in s t  a  
com pa n y a cqu ir in g a n  in teres t  in  its  own  s h a res . A bu y-ba ck  

 



Equal access scheme 

5 .6  A bu y-ba ck  m a de a s  a  pa r t  of a  s ch em e wh ich  a llows  
equ a l a cces s  to a ll ord in a ry s h a reh olders  (ca lled  a n  
'equ a l a cces s  s ch em e') is  s u b ject  to les s  s t r in gen t  
ru les  th a n  a  bu y-ba ck  th a t  fa vou rs  s om e 
s h a reh olders  over  oth ers  (ca lled  's elect ive ' bu yba cks ). 
An  equ a l a cces s  s ch em e m a y in clu de s om e m a rgin a l 
d ifferen ces  between  offers  (Sch edu le 1 , p ropos ed  
s u bs ect ion s  206C(2 ) a n d  (3 )). 

5 .7  All ord in a ry s h a reh olders  m u s t  h a ve 'a  rea s on a b le 
opportu n ity' to a ccep t  th e offers  m a de to th em  u n der  
a n  equ a l a cces s  s ch em e (Sch edu le 1 , p ropos ed  
pa ra gra ph  206C(2 )(c)). Th is  a pp roa ch  a llows  
com pa n ies  to devise th eir  own  t im eta b le to s u it  th eir  
pa r t icu la r  circu m s ta n ces , if n o s h a reh olders  a re 
u n fa ir ly d is a dva n ta ged . It  is  n ot  n eces s a ry th a t  a ll 
s h a reh olders  h a ve a n  equ a l opportu n ity to con s ider  
th e offer , on ly th a t  th ey a ll h a ve 
a t  lea s t  a  rea s on a b le opportu n ity. If, for  exa m ple, th e 

com pa n y is  a wa re th a t  a  s h a reh older  will n ot  be a b le 
to con s ider  th e offer  before a  cer ta in  da te, th en  it  
s h ou ld  ta ke th is  in to a ccou n t  in  fixin g th e t im e by 
wh ich  offers  m u s t  be a ccep ted . 

5 .8  A com pa n y m igh t  n ot  be a b le to b r in g a  bu y-ba ck  
p ropos a l with in  th e ru les  for  a n  equ a l a cces s  s ch em e 
beca u s e, for  exa m ple, it  h a s  s om e s h a reh olders  livin g 
in  a  cou n try wh ich  p roh ib its  bu y-ba ck  offers . Th e ASC 
will be a b le to exem pt th e com pa n y from  th e m ore 
s t r in gen t  requ irem en ts  for  s elect ive bu y-ba cks , s u b ject  
to con d it ion s  (Sch edu le 1 , p ropos ed  s u bs ect ion  
206E(4 )). An  exa m ple of a  pos s ib le con d it ion  wou ld  be 
th a t  th e com pa n y com plies  with  th e les s  s t r in gen t , bu t  
s t ill s ign ifica n t , ru les  for  a n  equ a l a cces s  s ch em e. 

Selective buy-backs 

5 .9  Select ive bu y-ba cks  ca n  on ly p roceed  if th ey a re 
a pp roved  by a ll s h a reh olders , or  by a  s pecia l 
res olu t ion  of th e com pa n y on  wh ich  n o vote is  ca s t  by 

 



part of a scheme (called an 'employee share 
scheme') that has been approved by the 
company in general meeting. A listed company 
may also buy back shares that are 
unmarketable parcels (called an 'odd lot' buy-
back) or in the ordinary course of trading on 
the stock exchange (called an 'on-market' buy-
back). 

Solvency 
5.12 Directors will need to ensure that a share buy-back 

does not cause their company to become 
insolvent. If it does, the Bill makes directors 
personally liable for the company's loss, in the 
same way that they can already be liable for 
allowing the company to trade while it is 
insolvent (Schedule 2, item 11). 

 
5.13     If a buy-back does cause a company to 

become insolvent, the liquidator may be able 
to recover compensation from the selling 
shareholders (existing section 588FF). 

5.14      Where a company is placed into liquidation 
before the company has discharged its 
obligations under the buy-back agreement, 
selling shareholders will be able to claim in a 
winding up (Schedule 2, item 7). However, their 
claim against the company will rank after 
claims made by other creditors (Schedule 2, 
items 8 and 9). The liquidator of a company 
which has entered into a buy-back agreement 
will not be able to disclaim the agreement 
(Schedule 2, item 10). 

5.15      Companies will continue to be able to apply 
their share premium account in providing for 
consideration payable by a company on a buy-
back of its shares (Schedule 2, item 4). 

 



5 .18      Su bs ta n t ia l s h a reh olders  will n ot  be requ ired  to 
u pda te th eir  s u bs ta n t ia l s h a reh older  n ot ices  a s  
s h a res  a re bou gh t  b a ck  u n der  a  b u y-ba ck  p ropos a l 
(Sch edu le 2 , item  3 ). However, on ce th e bu y-ba ck  is  
com plete a n d  th e s h a res  h a ve been  ca n celled , th en  
th e u s u a l n ot ifica t ion  requ irem en ts  will revive. 

5 .19      A bu y-ba ck  will be defin ed  to be a  'p res cr ibed  
occu rren ce'. Th is  m ea n s , for  exa m ple, th a t  a  pers on  
m a k in g a  ta keover  a n n ou n cem en t  con cern in g a  
com pa n y will be a b le to with d ra w th e a n n ou n cem en t  
if th e ta rget  com p a n y ca r r ies  ou t  a  bu y-ba ck  
(Sch edu le 2 ,  i t e m  1 2 ).  

Dis c lo s u re  

5 .20      Th e ASC m u s t  be given  a t  lea s t  14  bu s in es s  da ys ' 
n ot ice of a n y s ign ifica n t  s h a re bu y-ba ck  (Sch edu le 
1 , p ropos ed  s ect ion  2 0 6 G). Th is  en a b les  creditors  
a n d  s h a reh olders  to becom e awa re of th e p ropos ed  
bu y-ba ck , givin g th em  a n  opportu n ity to t ry to s top  
it  if, for  exa m ple, it  m igh t  lea d  to th e com pa n y's  
in s olven cy (Sch edu le 2 , item  15 ). 

5 .21      Wh en ever  a  s h a reh older  m eet in g is  requ ired  to 
a pp rove a  bu y-ba ck  p ropos a l,  th e com pa n y will 
h a ve to give ea ch  s h a reh older a  s ta tem en t  s et t in g 
ou t  a ll th e in form a tion  kn own  to th e com pa n y th a t  
is  m a ter ia l to th e decis ion  to a pp rove th e p ropos a l. 
However , a  com pa n y n eed  n ot  d is clos e in form a tion  
if it  wou ld  be u n rea s on a b le to requ ire it  to do s o, 
h a vin g rega rd  to a n y p reviou s  d is clos u re of th e 
in form a tion  b y th e com pa n y to its  s h a reh olders  
(Sch edu le 1 , p ropos ed  s u bs ect ion s  2 0 6 D(2 ) a n d  
2 0 6 E(2 )).  For  exa m ple, a  com pa n y wh ich  h a d  
p reviou s ly d is clos ed  m a ter ia l in form a tion  in  its  la s t  
a n n u a l repor t  wou ld  h a ve to in clu de th e 
in form a tion  in  its  d is clos u re s ta tem en t  if its  
releva n ce to th e bu y-ba ck  wou ld  n ot  be a ppa ren t  to 
s h a reh olders . 

 
5 .22       All docu m en ts  s en t  to s h a reh olders  for  th e 

m eet in g will h a ve to be lodged with  th e ASC 
 



5.24 The following table indicates the relevant paragraph in this
  explanatory memorandum for each item in Schedule 2. 

Item Para. Item Para. Item Para.

Item 1 - Item 6 5.5 Item 11 5.12

Item 2 - Item 7 5.14 Item 12 5.19

Item 3 5.16, 5.18 Item 8 5.14 Item 13 5.16

Item 4 5.15 Item 9 5.14 Item 14 5.16

Item 5 5.5 Item 10 5.14 Item 15 5.20
 

 



Prop rieta ry com p a n ies : Sch edu les  3  a n d  4  

Ou t lin e  

6 .1  Th e ch a n ges  to th e Corpora t ion s  La w cover in g 
p rop r ieta ry com p a n ies  a re s et ou t  in  Sch edu les  3  a n d  4 . 

6 .2  Sch edu le 3  in ser ts  a  s m a ll bu s in es s  gu ide, wh ich  
s u m m a ris es  th e ru les  of key s ign ifica n ce for  s m a ller  
com pa n ies  a n d  p rovides  s ign pos ts  to th e key opera t ive 
p rovis ion s  in  th e La w. 

6 .3  Sch edu le 4  m a kes  a  n u m ber  of in d ividu a l a m en dm en ts  to 
va r iou s  p rovis ion s  s p rea d  th rou gh ou t  th e La w th a t  flow 
from  decis ion s  to: 
• redu ce th e m in im u m  n u m ber  of d irectors  for  p rop r ieta ry 

com pa n ies  from  2  to 1  
• redu ce th e m in im u m  n u m ber  of m em bers  for  p rop r ieta ry 

com pa n ies  from  2  to 1  
• s im p lify th e p roces s  of es ta b lis h in g a  p rop r ieta ry 

com pa n y by : 
- rem ovin g ru les  th a t  requ ire th e a r t icles  of 

a s s ocia t ion  of a  p rop r ieta ry com pa n y to con ta in  
cer ta in  res tr ict ion s  

- m a k in g it  op t ion a l to res erve a  com pa n y n a m e 

•      rep la ce th e d is t in ct ion  between  exem pt a n d  n on -
exem pt p rop r ieta ry com p a n ies  with  a  d is t in ct ion  between  
s m a ll a n d  la rge p rop r ieta ry com pa n ies  

                               focu s  fin a n cia l repor t in g ob liga t ion s  on  pu b lic 

com pa n ies  

  a n d  la rge p rop r ieta ry com p a n ies  
• rem ove th e requ irem en t  th a t  p rop r ieta ry com p a n ies  h old  

a n  a n n u a l gen era l m eet in g. 

6 .4     Th e com m en ta ry on  Sch edu le 4  con ta in s  cros s -referen ces  to 
th e va r iou s  item s  in  th e Sch edu le. An  in dex to th os e item s  
a ppea rs  in  pa ra gra ph  6 .33 . 

 
Small business guide - Schedule 3 

6 .5  A m a jor  in it ia t ive in  th e d ra ft  legis la t ion  is  th e in trodu ct ion  
 



6.7 The guide is designed for the people who operate small businesses 
and aims to help them understand their rights and responsibilities if 
they choose to incorporate their businesses. It gives an overview 
and provides short answers to basic questions about the Law, and 
then directs the reader to the relevant part of the Law if more detail 
is required. 

6.8 The guide is included in response to calls that the Law should give 
special attention to the needs of small businesses. 

6.9 The main areas covered in the guide are: 
• what incorporation means 
• the company structure for small business 
• setting up a new company 
• continuing obligations after the company is set up 
• company directors and company secretaries 
• shares and shareholders 
• funding the company's operations 
• returns to shareholders 
• accounts and audit for small proprietary companies 
• disagreements within the company 
• companies in trouble. 

6.10 Because the contents of the guide can be affected by changes 
outside the Law itself, the guide will be able to be amended by 
regulations to reflect changes in the regulations or in instruments 
issued by the ASC under the Law. However, any changes to the 
guide resulting from changes to the Law will be required to be 
made by an amendment to the Law. 

 
The simplified rules for proprietary companies - Schedule 4 

11 The Bill streamlines the regulation of all proprietary companies. 
Under the new rules, small proprietary companies face a 
regulatory burden that is no greater, and in significant respects 
less, than the burden currently faced by exempt proprietary 
companies.

 



6 .13       Th e Bill m a kes  a  n u m ber  of a m en dm en ts  to th e La w to ta ke 
a ccou n t  of th e rem ova l of th e con cep t  of a n  exem pt p rop r ieta ry 
com pa n y (Sch edu le 4 , item s  33 , 34 , 36 , 38 , 43 , 44 , 45 , 48 , 49 , 
59 , 60 , 61 , 62 , 63 , 78 , 79 , 80 , 81  a n d  82 ). Som e exa m ples  of 
th es e ch a n ges  a re: 
• th e p rovis ion  rela t in g to deem ed  a n n u a l gen era l m eet in gs  

of exem pt p rop r ieta ry com pa n ies  is  om it ted  
• th e p rovis ion  a llowin g exem pt p rop r ieta ry com p a n ies  to 

pa s s  a  res olu t ion  with ou t  h old in g a n  a ctu a l m eet in g is  
exten ded  to a ll p rop r ieta ry com pa n ies  

• provis ion s  a pp lica b le to th e qu a lifica t ion s  of a u d itors  of 
exem pt p rop r ieta ry com p a n ies  a re exten ded  to a ll 
p rop r ieta ry com p a n ies . 

6 .14      Th e m in im u m  n u m ber  of m em bers  a n d  d irectors  for  a  
p rop r ieta ry com p a n y will be redu ced  from  2  to 1  (Sch edu le 4 , 
item s  7  a n d  25 ). Th e Bill m a k es  a  n u m ber  of a m en dm en ts  to 
th e La w to ta ke a ccou n t  of th ese ch a n ges  (Sch edu le 4 , item s  
16 , 22 , 23 , 24 , 26 , 31 , 32 , 37 , 39 , 40 , 42 , 47 , 50 , 51 , 70 , 76  
a n d  77 ). 

6 .15       Prop r ieta ry com pa n ies  will n o lon ger  h a ve to h old  a n  
a n n u a l gen era l m eet in g (Sch edu le 4 , item  35 ). 

6 .16      As  a  res u lt , th e requ irem en t  for  p rop rieta ry com pa n ies  to 
lodge a n n u a l retu rn s  is  n o lon ger  be lin ked  to th e h old in g of a n  
a n n u a l gen era l m eet in g. Lodgm en t  will be requ ired  for  ea ch  
ca len da r  yea r  before 31  J a n u a ry in  th e n ext  ca len da r  yea r . 
However , th e ASC will be a b le to exten d  th is  per iod  a n d  th u s  
dea l with  a n y t ra n s it ion a l p rob lem s  for  com pa n ies  wh ich  wou ld  
p res en t ly lodge th eir  a ccou n ts  a fter  th a t  da te (Sch edu le 4 , item  
66 ). 

6 .17      In  a dd it ion , th e requ irem en ts  for  fin a n cia l s ta tem en ts  a n d  
reports  to be la id  before a n n u a l gen era l m eet in gs  a re con fin ed  
to pu b lic com pa n ies  (Sch edu le 4 , item  56 ). 

6 .18  Th e rem ova l of th e a n n u a l gen era l m eet in g requ irem en t  res u lts  
in  th e n eed  for  a  n u m ber  of con s equ en t ia l a m en dm en ts  
(Sch edu le 4 , item s  27 , 28 , 29 , 30 , 36 , 52 , 55 , 65 , 67  a n d  68 ). 

6 .19  )   Th e Bill in s er ts  a  n ew Divis ion  1A in  Pa r t  3 .6  of th e La w wh ich  
s ets    ou t  th e a pp lica t ion  of th e a ccou n ts  p rovis ion s  to va r iou s  
com pa n ies    (Sch edu le 4 , item  41 ). 

6 .20       Sm a ll p rop r ieta ry com pa n ies  will gen era lly n ot  h a ve to 
p repa re a n n u a l fin a n cia l s ta tem en ts , a pp ly a ccou n tin g 

 



Con sequ en tia l ch a n ges  to take a ccou n t of 
th is  a re m ade in  th e Bill (Sch ed u le 4 , item s  
4 6  a n d  61 ). 

6 .21  As  a  com p lem en t to th e Bill a b olis h in g th e 
a u tom a tic com p ila t ion  of a n n u a l a ccou n ts  b y 
s m a ll p rop rieta ry com p a n ies , it  is  p roposed  to 
a m en d  th e Corp ora t ion s  Regu la t ion s  to 
elim in a te th e requ irem en t th a t  com p a n ies  
lod ge key fin a n cia l d a ta  in  th eir  a n n u a l 
retu rn s . 

 
6 .22  Th e Bill requ ires  th e a ccou n ts  of la rge p rop rieta ry 

com p a n ies  to be p rep a red , a u d ited  a n d  lod ged  
with  th e ASC with in  4  m on th s  a fter  th e en d  of 
th e fin a n cia l yea r . Th e Bill a ls o s ets  ou t  th e 
dead lin es  th a t  a p p ly for  th e p rep a ra t ion  of th e 
a ccou n ts  of oth er  com p a n ies  (Sch edu le 4 , item s  
4 1  a n d  5 ). 

 
5 .23  To a void  d is ru p tin g es tab lis h ed  com m ercia l 

a rra n gem en ts , th ose exis t in g exem p t 
p rop rieta ry com p a n ies  wh ich  h a ve th eir  
a n n u a l a ccou n ts  au d ited , wh ich  a re la rge a n d  
wh ich  elect  to con tin u e opera t in g u n der  th e 
exis t in g ru les  will n ot  n eed  to lod ge th eir  
a ccou n ts  with  th e ASC (Sch edu le 4 , item  58 ). 

 
6 .24  Th e Bill a lso sets  ou t  th e circu m s ta n ces  in  

wh ich  fin a n cia l s ta tem en ts  m u s t  be sen t  to 
m em bers  (Sch edu le 4 , item s  53 , 5 4  a n d  64 ). 
La rge p rop rieta ry com p a n ies  a re requ ired  to 
d o th is , a s  a re s m a ll p rop rieta ry com p a n ies  
wh ich  p repa re a ccou n ts  followin g a  requ es t  
from  s h a reh olders , or  sm a ll p rop rieta ry 
com p a n ies  wh ich  a re foreign  con trolled  a n d  
n ot  covered  b y con s olid a ted  a ccou n ts . 

6 .25  Lod gm en t of a ccou n ts  with  th e ASC a n d  th e 
ASC's  power to requ ire com p a n ies  to p rep a re or  
lod ge a ccou n ts  a re a lso dea lt  with  in  th e Bill 
(Sch edu le 4 , item s  57  a n d  5 8). La rge 
p rop rieta ry com p a n ies  a n d  s m a ll p rop rieta ry 
com p a n ies  wh ich  a re foreign  con trolled  a n d  n ot  
covered  b y con s olid a ted  a ccou n ts  a re requ ired  
to lod ge com pa n y a ccou n ts  a n d  reports  with  

 



6.29    The ` offer to the public'  test will be eliminated. The 
prohibition on proprietary  companies making offers of 
securities to the public is replaced by  a prohibition on 
them doing any thing that would require the lodgment 
of a prospectus. Exceptions will be allowed for offers to 
shareholders and employees so that the new rules do 
not alter the present position for proprietary  
companies in this respect. Proprietary  companies will 
also have the benefit of the current exemptions to the 
prospectus provisions (Schedule 4, items 8, 9, 14, 15, 
17, 19, 20 and 21 ). 

6.30    Currently  there are complex rules which can lead to a 
court retrospectively  deeming a company  which has 
breached the proprietary  company  provisions to have 
been a public company  since a particular date. The Bill 
provides a simpler procedure if a proprietary  company  
breaches the new rules, by  giving the ASC the power to 
order it to convert to a public company . Where a 
proprietary  company  does not comply  with the order, 
the ASC will be able to determine that the company is 
a public company  (Schedule 4, item 18). 

6.31    The Bill contains a savings provision dealing with 
existing companies limited by  both shares and 
guarantee (Schedule 4, item 83). These companies will 
be able to remain registered as proprietary  companies 
until they  cease to be limited by  shares and guarantee 
or cease to be proprietary  companies. 

6.32    The Bill also amends Schedule 3 of the Law to insert 
new penalties for a contravention of proposed 
subsection 116(2) and proposed sections 170 and 317 
(Schedule 4, item 84). 

6.33    The following table indicates the relevant 
paragraph in this explanatory  memorandum for 
each item in Schedule 4. 

Item Item  1. 
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Company registers: Schedules 5, 6 and 7 
Outline 

7 .1  Sch edu les  5 ,6  a n d  7  con ta in  th e a m en d m en ts  on  com pa n y 
regis ters . 

7 .2  Sch edu le 5  b r in gs  togeth er  (in  p rop osed  n ew sect ion s  216 A - 
2 16 K) th e ru les  on  th e regis ters  of 
• m em bers  

• op tion  h olders  
• deben tu re h olders . 

7 .3  Sch edu le 6  con ta in s  a  n u m ber  of a m en d m en ts  th a t : 

• elim in a te th e requ irem en ts  to keep  th e regis ters  of:  

• - d irectors , p r in cip a l execu tive officers  a n d  secreta r ies   

• - d irectors ' s h a reh old in gs  

-        s u b s ta n tia l s h a reh olders  in  lis ted  com p a n ies  

-         n ot ices  of ben eficia l own ers h ip  in  lis ted  com p a n ies , 
a n d  

-         b u y-b a ck s  

•      requ ire d irectors  of lis ted  com p a n ies  to n otify th e 
releva n t  secu rit ies  exch a n ge of th eir  dea lin gs  in  th e s h a res  
of th eir  own  com p a n y or  a  rela ted  com p a n y 

•       a llowin g d irectors  a n d  secreta r ies  to h a ve th eir  
res iden tia l add res ses  n ot  pu b licly a va ilab le on  th e ASC's  
d a tab a se in  ca ses  in volvin g pers on a l sa fety 

• a bolis h  b ra n ch  regis ters  in  Au s tra lia  for  Au s tra lia n  
com p a n ies . 

7 .4  Sch edu le 7  con ta in s  a n  a m en dm en t to th e Australian Securities 
Commission Act 1989 wh ich  is  con sequ en tia l u p on  a llowin g 
d irectors  a n d  secreta r ies  to h ave th eir  res iden tia l ad d res ses  n ot  
p u b licly ava ilab le on  th e ASC's  d a ta ba se. 

7 .5  Th e followin g com m en ta ry con ta in s  cros s -referen ces  to th e 
va r iou s  item s  in  Sch edu les  5  a n d  6 . An  in dex to th ose item s  
a ppea rs  in  pa ra gra p h  7 .32 . 

 
Members, option holders and debenture holders 

 



p r o p o s e d  s ec t io n s  2 1 6 A - 2 1 6 D) a n d  r e p e a ls  t h e  ex is t in g 
p r ovis ion s  d ea lin g wit h  t h e s e  r e gis t e r s  (Sch ed u le  6 ,  it e m s  16, 
2 2 , 60 ). It  b r in gs  togeth er  a n d  m a kes  u n iform  th e va r iou s  
requ irem en ts  for  th ese regis ters  dea lin g with  loca tion , a ccess , 
a gen ts ' ob liga t ion s , cou rt  correct ion  a n d  eviden tia ry va lu e 
(Sch edu le 5, p r o p os e d  s ec t io n s  216E t o  2161). Th e Bill a ls o 
im poses  n ew pen a lt ies  for  a  fa ilu re to com p ly with  th e regis ters  
p rovis ion s , for  exa m p le, for  a  fa ilu re to m a in ta in  a  regis ter  a s  
requ ired  u n der  p roposed  sect ion  2 16 B, 216 C or  2 16D (Sch edu le 
6, it e m  72). 

7.7 Th e regis ter  of op t ion s  cu rren t ly record s  in form a tion  ab ou t  
gra n ts  of op tion s , b u t  does  n ot  in d ica te th e iden tity of th e 
cu rren t  h older  of a n  op tion . Proposed  sect ion  2 16C requ ires  
com p a n ies  to m a in ta in  a  regis ter  of op tion  h olders , wh ich  will be 
requ ired  to be kep t  u p  to d a te. Th is  regis ter  will be a  m ore u sefu l 
record  for  th ose in teres ted  in  th e com p a n y (Sch edu le 5, 
p r o p o s e d  s ec t io n  216C). 

7 .8        A n u m ber of con sequ en tia l a m en dm en ts  follow on  from  th e 
rea rra n gem en t a n d  b r in gin g togeth er  of th e regis ters  p rovis ion s . 
For  exa m p le, referen ces  in  th e Corp ora t ion s  La w to th e exis t in g 
regis ters  of m em bers , op tion s  an d  deben tu re h olders  a re 
a m en ded  to reflect  th e n ew sect ion s  with in  th e n ew Pa rt  2 .5  
(Sch edu le 6, it e m s  7, 8, 9, 15, 19, 21, 47, 51, 62, 63, 67 a n d  71). 

7 .9  Th e h ea d in g to Divis ion  5  of Pa r t  2 .4  is  a m en ded  to reflect  th e 
fa ct  th a t  th e Divis ion  will n o lon ger  dea l with  th e regis ter  of 
m em bers  (Sch edu le 6, it em  13). 

7 .10      Th e La w will n o lon ger  exem p t com p a n ies  govern ed  b y sect ion  
1 40  of th e Life Insurance Act 1945 from  th e ob liga t ion  to com p ly 
with  th e La w's  requ irem en ts  to m a in ta in  a  regis ter  of m em bers  
(Sch edu le 6 , item  14). 

7 .11      Au s tra lia n  com pa n y b ra n ch  regis ters  with in  Au s tra lia  a re 
a bolis h ed  beca u se th ey n o lon ger  serve a  u sefu l p u rp ose 
(Sch edu le 6 , item  22). A n u m ber of a m en d m en ts  in  th e Bill follow 
a s  a  con sequ en ce (Sch edu le 6 , item s  1, 2, 17, 18, 20, 40, 43, 44, 45, 
46, 48, 49, 50, 52, 61, 64, 65, 68, 69 a n d  7 0 ).  Pr o vis ion  fo r  o ve rs e a s  
br a n c h  r egis t e r s  will be  m a in t a in ed  (Sch e d u le  5 , p r o p os e d  
s e c t ion  216K). 

7 .12        Th e Bill recogn ises  th e role of com pu ters  in  keep in g regis ters  b y 
p rovid in g for  a cces s  b y com p u ter  wh ere th is  is  a greed  a n d  

 



gen era ted  by th e com pu ter  s ys tem  on  wh ich  th e regis ter  is  
kep t  (Sch edu le 5 , p ropos ed  s ect ion  216F). 

7 .13       Th e per iod  with in  wh ich  a  copy of a  regis ter  m u s t  b e given  to 
a  pers on  wh o requ es ts  it  a n d  pa ys  a n y a pp lica b le fee is  
redu ced  to 7  da ys  (Sch edu le 5 , p ropos ed  s ect ion  216F). Th ere 
is  a  pen a lty for  fa ilu re to com ply with  th is  p rovis ion  (Sch edu le 
6 , item  72 ). 

7 .14        A pers on  is  p roh ib ited  from  u s in g in form a tion  in  th e 
regis ters  of m em bers , op t ion  h olders  or  deben tu re h olders  to 
con ta ct  or  s en d  m a ter ia l to a  pers on . Dis clos u re of s u ch  
in form a tion , kn owin g th a t  th e in form a tion  is  likely to be u s ed  
to con ta ct  or  s en d  m a ter ia l to a  pers on , is  a ls o p roh ib ited . Th e 
ru les  a pp ly wh eth er  th e u s e is  for  p rofit  or  oth erwis e. Mos t  
s ign ifica n t ly, th e ru les  p roh ib it  th e u s e or  d is clos u re of 
in form a tion  from  th es e regis ters  in  con n ect ion  with  th e s a le 
a n d  u s e of com m ercia l m a ilin g lis ts  (in clu d in g wh ere th e 
in form a tion  is  com bin ed  with  in form a tion  from  oth er  s ou rces ). 
Th ere a re civil a n d  cr im in a l rem ed ies  for  b rea ch es  of th is  ru le 
(Sch edu le 5 , p ropos ed  s ect ion  216J ; Sch edu le 6 , item  72 ). 

7 .15        However , th e p roh ib it ion  does  n ot  opera te if th e u se or  
d is clos u re of th e in form a tion  is  releva n t  to th e h old in g of th e 
s ecu r it ies  con cern ed . It  does  n ot  in terfere with  th e u s e of th e 
in form a tion  for  pu rpos es  s u ch  a s  con ta ct in g s h a reh olders  in  
rela t ion  to ta keovers  or  in  ord er  to in flu en ce com pa n y 
m a n a gem en t  a bou t  th e opera t ion  of th e com pa n y. In  a dd it ion , 
th e p roh ib it ion  does  n ot  opera te if th e u s e or  d is clos u re of th e 
in form a tion  is  a pp roved  by th e com pa n y (Sch edu le 5 , 
p ropos ed  s ect ion  216J ). Sh a reh olders  m a y be expected  to 
h old  th e com pa n y's  m a n a gem en t  a ccou n ta b le for  a n y 
a pp rova l given . 

 
Register of directors, principal executive officers and 
secretaries 

7 .16       Com pa n ies  will n o lon ger  h a ve to keep  a  regis ter  of d irectors , 
p r in cipa l execu t ive officers  a n d  s ecreta r ies  (Sch edu le 6 , item  
35 ). In form a tion  on  d irector s  a n d  s ecreta r ies  of com pa n ies  will 
be a va ila b le th rou gh  th e ASC. Con s equ en t ia l a m en dm en ts  in  
th e Bill reflect  th e a bolit ion  of th is  regis ter  (Sch edu le 6 , item s  
41 ,42 ). 

 



com p a n y to su p p ly it  with  in form a tion  ab ou t  th e officers  of th e 
com p a n y. 

7 .18     Th e ASC will a lso be ab le to cer t ify th a t  a  p a r t icu la r  person  wa s
a n  officer  of th e com p a n y a t  a  pa r t icu la r  t im e (Sch edu le 6 , item
3 5 ). 

7 .19       Th e pos it ion  of p r in cipa l execu tive officer  is  n ot  requ ired  for  
Corp ora t ion s  La w pu rposes  a n d  will n o lon ger  be recogn ised  
u n der  th e La w. A n u m ber of am en dm en ts  in  th e Bill follow a s  a  
con sequ en ce (Sch e d u le  6 ,  it em s  10, 11, 12, 29,30,32,,33, 34, 35, 
36, 37 an d  3 8 ) 

7 .20      Th e com p a n y will be requ ired  to ob ta in  ea ch  d irector 's  a n d  
secreta ry's  s ign ed  con sen t  to a ct  before th e a ppoin tm en t, a n d  
will h a ve to reta in  th a t  con sen t (Sch edu le 6 , item s  25 a n d  72). 

7 .21      A d irector  or  secreta ry wh o res ign s  or  ret ires  will be ab le to n otify 
th e ASC of th eir  res ign a tion  or  ret irem en t. Th is  will en a b le th e 
ASC to correct  th e p u b lic record . Th e com p a n y will s t ill h a ve a n  
ob liga t ion  to n otify th e ASC of th e res ign a tion  or  ret irem en t 
(Sch edu le 6 , item  35). 

7 .22      Directors  a re n ot  requ ired  to h a ve th eir  res iden tia l address  
a va ilab le on -lin e from  th e ASC d a tab a se wh ere th eir  s a fety or  th a t  
of th eir  fa m ily m igh t  be a t  r is k  (b u t  th e. ASC will con tin u e to h old  
th ese a dd resses ). Th is  fa cility is  b a sed  on  th e p resen t  s ys tem  for  
th e electora l roll u n der  th e Commonwealth Electoral Act 1918. 
Wh ere d irectors  sa t is fy th e requ irem en ts  of th is  Act  for  rem ova l of 
th eir  a dd ress  from  th e electora l roll, th ey will be ab le to in form  th e 
ASC a n d  p rovide a n  a ltern a t ive a d d res s  for  service of lega l p roces s  
to be s h own  on  ASC record s . A s im ila r  p rocedu re will be p rovided  
for  th e ASC to gra n t  a n  exem p tion  for  d irectors  wh o a re n ot  
in clu ded  on  th e electora l roll (Sch edu le 6 , item  35). Th ere a re a  
n u m ber  of a m en d m en ts  in  th e Bill wh ich  follow a s  a  con sequ en ce 
(Sch edu le 6 , item s  5 , 6  a n d  66 ). 

7 .23      Th e Bill a lso rem oves  th e requ irem en t for : 
• d irectors ' con sen ts  to be lod ged  with  th e ASC in  certa in  

ca ses  (Sch ed u le 6 , item s  23 an d  24). 
• com p a n ies  to lod ge with  th e ASC a  lis t  of con tin u in g 

d irectors  wh en  p rovid in g deta ils  of a  ch a n ge in  d irectors  
(Sch edu le 6 , item  3 5 ). 
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Register of directors' shareholdings 
7 .24       Com pa n ies  will n o lon ger  h a ve to keep  th is  regis ter  (Sch edu le 

6 , item  26 ). A n u m ber  of a m en dm en ts  in  th e Bill follow a s  a  
con s equ en ce (Sch edu le 6 , item s  3 , 4 , 27 , 28 , 31  a n d  39 ). 

7 .25      Directors  of lis ted  com pa n ies  will h a ve to d is clos e to th e ASX 
th e s a m e in form a tion  with in  th e s a m e t im e fra m e a s  th ey a re 
cu rren t ly requ ired  to d is clos e to th eir  com pa n ies  (Sch edu le 6 , 
item s  26  a n d  72 ). 

7 .26        In it ia lly, d irectors  of lis ted  com pa n ies  will be requ ired  to 
n ot ify th e ASX of th e in form a t ion  wh ich  is  cu rren t ly requ ired  to 
be on  th e com pa n y's  regis ter  (Sch edu le 6 , item  26 ). 

7        Un der  s ect ion  776 (2B) of th e La w, th e in form a tion  p rovided  to 
th e ASX a n d  relea sed  to th e m a rket  will be given  to th e ASC 
a n d  a cces s ib le a s  pa r t  of th e ASC records . 

 
Other registers 

 
7 .28        Com p a n ies  will n o lon ger  be requ ired  to keep  regis ters  of: 

• s u bs ta n t ia l s h a reh olders  (Sch edu le 6 , item s  53  a n d  54 ) 

• n otices  of ben eficia l own ers h ip  (Sch edu le 6 , item s  55 , 56 , 
57 , 58  a n d  59 ) 

• bu y-ba cks . 

7 .29        Su bs ta n t ia l s h a reh olders  will s t ill be requ ired  to lodge 
n ot ices  with  th e com pa n y a n d  with  th e ASX. 

7 .30        A com pa n y will s t ill be a b le to s en d  a  n ot ice to a  pers on  
requ ir in g th a t  th ey give deta ils  of th eir  ben eficia l own ers h ip  of 
th e com pa n y's  s h a res . 

7 .31     Wh ere a  bu y-ba ck  occu rs , th e s h a re t ra n s fers  will b e recorded  
in  th e regis ter  of m em bers . 

7 .32       Th e followin g ta b le in d ica tes  th e releva n t  pa ra gra p h  in  
th is  exp la n a tory m em ora n d u m  for  ea ch  item  in  Sch edu le 6 . 

Item  Item  1  Item  2  Item  3  

Pa ra . Item  Pa ra . Item  Pa ra .

 



Item 

Item 10 

Para. 

7.19 

Item 

Item 32 

Para. 

7.19 

Item 

Item 52 

Para. 

7.11 

Item 11 7.19 Item 33 7.19 Item 53 7.28 

Item 12 7.19 Item 34 7.19 Item 54 7.28 

Item 13 7.9 Item 35 7.16, 7.17 Item 55 7.28 

Item 14 7.10  7.18, 7.19, Item 56 7.28 

Item 15 7.8  7.21, 7.22, Item 57 7.28 

Item 16 7.6  7.23 Item 58 7.28 

Item 17 7.11 Item 36 7.19 Item 59 7.28 

Item 18 7.11 Item 37 7.19 Item 60 7.6 

Item 19 7.8 Item 38 7.19 Item 61 7.11 

Item 20 7.11 Item 39 7.24 Item 62 7.8 

Item 21 7.8 Item 40 7.11 Item 63 7.8 

Item 22 7.6, 7.11 Item 41 7.16 Item 64 7.11 

Item 23 7.23 Item 42 7.16 Item 65 7.11 

Item 24 7.23 Item 43 7.11 Item 66 7.22 

Item 25 7.20 Item 44 7.11 Item 67 7.8 

Item 26 7.24, 7.25, Item 45 7.11 Item 68 7.11 

 7.26 Item 46 7.11 Item 69 7.11 

em 27 7.24 Item 47 7.8 Item 70 7.11 

Item 28 7.24 Item 48 7.11 Item 71 7.8 

Item 29 7.19 Item 49 7.11 Item 72 7.6, 7.13, 
 


